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PREFACE. 



The branch of law which forms the subject 
of this Kttle treatise is one which has not for 
many years been dealt with in a complete 
and connected form. This circumstance is 
no doubt attributable, in a great measure, to 
the changes effected by the concurrent repeal, 
thirty years ago, of the Usury Laws and the 
Annuity Acts, as a result of which the prac- 
tice, once so prevalent, of granting rents and 
annuities as securities for money virtually 
ceased, and the mass of judicial law which 
had clustered around these statutes was con- 
signed to obKvion. Whilst, therefore, the 
^itandard work on Rents of the Lord Chief 
Baron Gilbert (published ii\ the last century) 
is completely out of date, the works which 
succeeded it, and treated more especially of 
the Annuity Acts, are scarcely less so. 

The usefulness, of Rents is not, however, 
<jonfined to one particular direction, and the 

long interval — upwards of half a century — 

a2 
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which has elapsed since the subject was last 
treated of, has witnessed, on the one hand, 
a steady extension of the practice of selling 
building land in fee in consideration of a 
rentcharge instead of letting it for a term of 
years,- and, on the other^ and more particu- 
larly in receiat years, a rapid appreciation" of . 
the advantages which these rents possess for 
purposes of iiivestment. Meantime, although 
the rules laid down by Bracton, Littleton 
and Coke, having survived the changes of 
i^enturies, still form the basis of the law on 
the subject, not a few changes have been 
made by enactment and judicial decision — 
changes the application of which to rents is 
in many cases disguised by the use of general 
expressions, In particular, the wide and far- 
reaching provisions of the Conveyancing and 
Law of Property Act, 1881, touch at numerous 
points and considerably modify the previously 
existing law affecting this class of property. 
Under these circumstances, and in view of 
the fact' that the references to Rents in' the 
modem' conveyancing treatises are very scat- 
tered and incomplete, it has been felt that 
tt^ere is room for such a new and systematic ' 
treatment, of the subject as is contained in 
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the following pages. A further raison d^etrey 
if any be needed, will be found in the fact 
-bi the growing dissatisfaction with the pre- 
valent leasehold system, and the apparent 
-certainty that the recently inaugurated 
movement in favour of Leasehold Enfran:* 
chisement will end sooner or . later in <he 
conversion into perpetual rentcharges; of 
most of the rents now payable by holders 
for long terms of years. 

A chapter has been added on Restrictive 
Oovenants. Although belonging to a distinct 
branch of the law, these covenants are so 
generally entered into by a grantee on chief 
rent that it was felt the work Would be in- 
•complete without a summary on this head. 
This is the more desirable as it. is seldom 
that a complete statement of the law as to 
restrictive covenants is to be met with. It is 
hoped that this summary may also be found 
useful in many cases where these covenants 
exist apart from any chief rent. 

The Precedents in the Appendix have 
been prepared from the most modem forms, 
and every effort has been made to combine 
conciseness with clearness and the necessary 
completeness. 
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References have been given to decisions 
down- . to.' the time of publication, and the 
Table of-^ Gases has been extended so as to 
include all the contemporary reports. 

Modem Acts of Parliament are through* 
out referred to by thd short titles which are 
now always provided, as it is believed that 
the object and purpose of an enactment can 
be much more readily apprehended thus than 
by the citation of figures, which serve only 
for reference. Where necessary, these latter 
can be ascertained from the Index imder the 
head of " Statutes." A word of explanation 
may be necessary in regard to the statutory 
provisions set out in the text. These do not 
profess to be quotations, or to give more 
than what is pertinent to the point in ques- 
tion. On any collateral point, reference 
should therefore be made to the Act itself. 

I haye to thank Mr. F. S. Higson, SoKcitor, 
for kindly perusing the manuscript, and for 
many valuable- hints and suggestions. 

W. H. 

Manchester, 

July, 1884. 
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CHAPJEE I. 

OF THE ORIGIN AND HISTORY OF RENTCHARGES. 



« 



Three maimer of rents there be, that is to saj, 
rent service, rentcharge, and rent seek" (a). 

Bent service, the first of the three kinds of rent 
here mentioned by Littleton, is such as is reserved 
upon an ordinary demise or letting, and, when 
created at the present day, is of necessity incident 
to a reversion.* Bents of this character, which are 
fully dealt with in the various treatises on landlord 
and tenant, are beyond the scope of this work, and 
they will therefore only be referred to so far as is 
necessary to explain the origin of the other descrip- 
tions of rent. 

Bent is defined as a certain profit issuing yearly 
or periodically out of lands and tenements corpo- 
real (J). In its strict meaning, however {reddiius)^ 
it implies a retribution or compensation for lands 
demised {b) ; and it is, therefore, more accurately 

(a) litt. 213. (6) Woodfall, 11th ed. 338. 

H. B 
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stated as a sum of money or other tliiiig to be 
rendered periodically in consequence of an express 
reservation in a grant or demise of lands or tene- 
ments, the reversion of which is in the grantor or 
person demising {d). To such a rent the right of 
distraining for it when in arrear is incident of 
common right, and without any express power for 
the purpose (e). 

Before the passing of the Statute of Quia Emp- 
tores (/), which prohibited the subinfeudation of 
land, rents might be and were reserved upon a 
feoffment in fee simple. Such rent was rent 
service incident to the seignory, and was distrain- 
able for of common right (g). Many rents so 
created are still in existence, and are variously 
termed chief rents , rents of assize, quit rents, andyfee 
farm rents. Chief rents, in the original, as dis- 
tinguished from the modem sense of the word, 
are such rents as are payable by the freeholders 
of a manor to the lord under whom they hold (h). 
Bents of assize are similar rents payable by a free- 
holder or copyholder of a manor, the name being 
derived from the original reservation having been 

{d) Watkins' Conveyancing, 4th ed. 103. 

(e) Litt. 213. 

(/) 18 Ed. 1, St. 1. 

(V) Litt. 216. 

{h) 1 Steph. Oomm. 675. 
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assized, i, e,^ reduced to a certamty by the lord 
of the manor {(). The term quit rent is often 
applied to both chief rents and rents of assize, but, 
strictly speaking, is applicable only to a rent re- 
served in lieu of all services, because then the 
tenant is quit from other services {%). All these 
are rents service, and must have been paid imme- 
morially (t), or at least since before the passing of 
the Statute Quia Emptores. 

Fee farm rents y though very similar, differ some- 
what from those last mentioned. They were 
rents reserved upon feoffments of land in fee 
rendering yearly the true value, or more or less, for 
which tenements neither homage, wardship, mar- 
riage, jior relief could be demanded without special 
stipulation (Jc). Feoffments of this kind appear 
thus to have been more analogous to a lease at 
rack rent than to an ordinary feudal grant, in 
which the services were regarded as of more 
importance than the rent. With the growth of 
the commercial and decay of the feudal spirit, this 
form was no doubt increasingly adopted. We 
read in Hallam's Middle Ages (/) that one of the 
^axHest and most important changes in the con- 
dition of the burgesses of towns was the conversion 

(t) Scriven on Copyholds, 6th ed. 208. 
{k) Britton, Book iii. Ch. ii. ^ 

(Z) Ch. viii. Part iii. 

b2 
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of their individual tributes into a perpetual rent 
from the whole borough. The town was then 
said to be affirmed or let in fee farm to the bur* 
gesses and their suooessors for ever. 

A fee farm rent is often stated as a rent in fee 
issuing out of an estate in fee of at least one-fourth 
of the value of the land at the time of its reserva- 
tion ((?). The name, however, is founded on the 
perpetuity of the rent, not on the quantum (j»). 
Mr. Haxgrave states that the sometimes confining 
the term of fee farm to rents of a certain value 
probably arose partly from the Statute of Glouces- 
ter, which gave the cessavit only where the rent 
amoimted to one-fourth of the value of the land, 
and partly from its being most usual on grants in 
fee farm not to reserve less than a third or fourth 
of such value. It is stated in Britton {q) that if 
the feoffees ceased to pay the rent for two years 
together, an action thereby accrued to the feoffors 
or their heirs to demand the tenements in demesne. 
It would appear to be the better opinion that 
fee farm rents, properly so called, are rents service, 
and cannot therefore be created since the passing 
of the Statute Quia Emptores (r). The term, 

(o) 2 Blackstono, 43; note to Bradbury v. Wrtght, 
1 Doug. 626; Spelm. GIom. 221, col. 1. 
{p) Harg. note to Co. Litt. 143 b; Mad. Firm. Burg. 3. 
(q) Book iii. Oh. ii. 
(r) Harg. note to Co. Litt. 143 b. 
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however, has been freely used, and in yery modem 
Aots of Parliament (8), with reference to the rent* 
charges which are continuaUj being created as the 
consideration for conveyances of freehold land (t). 
After the passing of the Statute of Quia 
Emptores it was no longer possible for a subject 
to make a f eofiEment of land in fee reserving a 
yearly rent, such reservations being void because 
no reversion remained in the donor, and the land. 
continued to be held immediately of the lord of 
whom the donor held(2«). It, therefore, became 
the practice to add to deeds of this nature a pro* 
viso that if the rent were behind it should be 
lawful for the feoffor and his heirs to distrain, and 
the land being thus charged by force of the pro- 
viso, and not of common right, the rent which was 
thus created was called a rentcharge (x). It is to 
be observed that such an annual sum, not being 
reserved upon a grant or demise of lands, the re- 
version of which was in the grantor (y), was not 
properly a rent according to the foregoing de-. 
finition. As, however, the sum stipulated to be 
paid was an annual, or at least a periodical sum, 
and to be issuing out of land, it was, by reason of 

(a) E. g. Conveyancing Act, 1881, 8. 14 (3) ; Settled 
Land Act, 1882, bs. 10, 20. 
(0 Post, p. 11. (u) Litt. 215. 

(a;) Litt. 217. \y) See ante, p. 2. 
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its analogy to the proper rent, denominated a rent- 
diarge (s). . If in such a deed the clause of 
distress were omitted, the rent reserved, not being 
distrainable for either of common right or by force 
of an express charge, was termed a rent seek 
{redditus siccus — a dry rent), and the person to 
whom, it was payable was without remedy (a), 
imless he could obtain " seisin " of the rent by 
receipt of a portion of it, in which case he could 
recover it by assize (J). 

Eents of this description, existing apart from 
any reversion or seignory, were not at the time 
Tmfamiliar, although they had previously been 
created in a different manner. Already it had 
become the practice for a person who was seised 
in fee of lands to grant thereout to another an 
annual sum or rent with power to distrain, but 
without parting with any estate in the lands 
themselves. An annual sum so granted was not 
properly a rent, as it was no return or compensa- 
tion, there being no grant of lands in consequence 
of it (z). But for the same reason as above stated, 
it was denominated a rent, and dealt with as such. 
This species of rent seems to have been originally 
brought into use as an equivalent for easements or 



(a) Watkins' Conveyancing, 103. 

(a) litt. 217. (6) Litt. 233, 235. 
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servitudes granted by neighbouring owners. Thus 
Bracton, who wrote in the reign of Henry HI., 
informs us that an assize of novel disseisin would 
lie '' if a person has assigned to another person a 
certain rent out of his chamber, and from that of 
his heirs, that he may conduct water through his 
land (c) ; likewise, if a person has appointed a 
rent in the same way, that he may have a right of 
pasturage in another person's land, or a right of 
way through it, or a right of doing something of 
the kind, whether another has conducted water, or 
has pastured cattle, or has halted there, or has 
done something of like kind or not, the rent never- 
theless is always due, and in return for the rent 
the service " (c). That the right of distress was 
not incident to such a rent as this is shown clearly 
further on{d)f where it is stated that '^ if there 
be a rent which is granted to any one out of a 
tenement in fee to him and his heirs, it is either 
granted with a power to distrain or without it ; 
but if with such a power, then proceedings may be 
taken ; but if without such a power, then proceed- 
ings must be by way of assize. But if the rent 
be for a chamber, then there will neither be place 
for a distraint nor an assize but by a writ for an 
annual rent." 

(c) Bract., Book iv. Oh. xvi. fo. 179. 
{d) Oh. xxiv. fo. 202. 
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The custom of granting these rents in exchange 
for servitudes being once established, it is easy to 
see that the further step would soon be taken of 
granting them for a money consideration. Accord- 
ingly we are not surprised to find a reference to 
grants of this character in the work known as 
" Britton," written during the reign of Edward 
the First, and by some ascribed to that monarch 
himself. Here (^), under the head of "Purchase 
of Eent," it is distinctly laid down — " There is 
likewise another kind of purchase, which is made 
of an emiual fee in money or other things in fee, 
or for term of Ufe given in reward of service, or 
for exchange of land or other tiling^ and for which 
the donor may charge his tenement with distress 
if any part thereof be in arrear to the purchaser, 
either by recognizance in Court or by charter." 
And the writer proceeds to give a form of charter 
or deed, very similar to the forms in use for the 
purpose at the present day. 

The obvious tendency of such charges as these 
to render the landowner less capable of performing 
the feudal services which he owed to his lord, by 
diminishing the net profits which he received from 
his land, led them to be regarded by the Courts with 
disfavour, and it is perhaps on this account that 

{g) Book ii. Ch. x. 
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they were looked upon as ^^ against common 
light" (A). The advantages they possessed were^ 
however, too great to be overlooked, and they 
were accordingly very frequently created at an 
early period. Purchased and transferred with 
less ceremony than land, and free from its vexa- 
tious feudal burdens, they recommended them- 
selves as a commodious species of property. All 
through the reigns of Edward the Third and 
his successors rents in different shapes were a 
common object of conveyance, and the law re- 
lating to them underwent various discussion (i). 
Among other purposes for which they were 
created was the securing of annuities pro can* 
mlio impendendo or pro comilio impenaOy the former 
of these being a kind of pension granted by 
the great lords to chaplains, lawyers, physicians 
or other skilled persons for advice to be rendered 
whenever required. The latter was a similar grant 
given in compensation for past services {k) . Eents 
were also often granted or devised to a widow in 
lieu of her dower ; to weak, imbecile, or improvi- 
dent persons for life instead of lands or a sum in 

{h) Harg. note to Co.Litt. 298 a; Boot. & Stud.ii.cli. 16. 
(») Eeeves' Hist. Eng. Law, by Finlason, Vol. ii, 
p. 566. 
(A;) Liunley on Annuities, Introd. 

b6 
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gross (/); as a temporary provision. to persons 
expecting promotion (m) ; for the purpgse of pro- 
Tiding a fixed income, for charities prior to the 
Mortmain Act; and in a variety of other cases. 
They furnished a convenient^ means of obtaining 
qualifications for the magistracy, for membership 
of Parliament, and for the right to kill game in 
the times when the possession of real estate of a 
specified value was necessary for these purposes (w) ; 
and they are still often created in order to form a 
qualification for a county vote. During the last 
half-century they have been found by Parliament 
to afford the most convenient substitutes for the 
indefinite and uncertain rights which have been 
abolished under the Tithe Commutation, Copyhold, 
Inclosure, and other Acts (o). 

The facilities which annuities and rents afforded 
for evading the usury laws, by carrying out trans- 
actions which were virtually loans — annuities being 
often purchased with a power of redemption on 
payment of a sum equivalent to the principal 
advanced and the agreed interest — ^led to great 
oppressions of needy borrowers at the hands of 
money lenders. To remedy these evils, the An- 
nuity Acts (17 Geo. 3, 0. 26 and 53 Geo. 3, o. 141) 

{I) Lmnley, Introd. 

(m) Per L. C. J. Bainsford, 1676 ; 3 Swanst. 598. 

(n) Byth. Conv. 1st ed. Vol. iv. pp. 227, 228. 

(o) Post, ch. n. 
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and other 'later Acts (p) were passed, requiring the 
registi^tion of a memorial of all such deeds and 
the insertion therein of certain particulars, the 
omission of which was fatal to the validity of the 
grant. These Acts are now ill repealed, and pro^ 
visions simply requiring registration have been 
substituted by the Act 18 Vict. c. 15 (q). 

The most important modem development in 
regard to these rents is the practice, which took 
root during the latter part of the eighteenth century 
in certain parts of the country, notably in the 
neighbourhood of Manchester and in Somersetshire, 
of substituting for the usual building lease for 
lives or years a conveyance in fee simple, reserving 
a perpetual rent charged upon the land. This 
practice was simply a resuscitation, so far as the 
law permitted, of the grants in fee farm, which, as 
we have seen^ were common before the Statute of 
Quia Emptores, and the rents so created were and 
still are often denominated fee farm rents. Their 
creation is, however, now generally effected, not 
by reservation, but by limitation out of the fee in 
accordance with the provisions of the fourth section 
of the Statute of Uses (r). The great advantage 
of this system is that it invests the grantee of th& 

Ip) 3 Geo. 4, c. 92, and 7 Geo* 4, o. 75. 

{q) See post, Ch. TTI. 

(r) 27 Hen. 8, c. 10 ; post, Ch. m. 



12 CHIEF RENTS AND OTHER RENTCHARGES, 

land with a freehold interest, while the grantor, 
though devoid of a reversion, which in the case of 
leases for 999 years is practically valueless, retains 
a rent possessing all the qualities of real estate. 
Its defect is the absence of that privity of estate 
which exists between the respective assignees of a 
reversion and a term and enables the benefit and 
the burden of covenants to be freely transferred. 
The system, although sometimes adversely criticised 
by conveyancers (r), has not been without judicial 
approval (s). 

The rents created on these sales have been of 
late years much sought after as investments by 
trustees and others, to whom they recommend 
themselves as possessing most of the advantages 
of land without its liabilities, their freedom from 
the expense of repairs, rates aud taxes, and con- 
-sequent steadiness and regularity of income, render- 
ing them most attractive to persons desiring a 
fixed and certain income. 

It has already appeared that the term "chief 
rent," by which these rents of modem creation are 
now generally known, is in strictness only applic- 
able to ancient rents which are connected vrith 
tenure. As, however, the name has, in popular? 

(r) See Davidson's Prec. Vol. i. 468, 3rd ed. 
{«) Fer Jessel, M. E., 14 Oh. Div. 293. 
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usage, almost entirely supplanted not only the 
ancient term of ^' fee farm " but also the more 
correct technical term of *^ rentcharge/' it has been 
considered advisable to adopt it in this work, 
in which accordingly it is used to distinguish 
that species of rentcharge which is of perpetual 
duration. 
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CHAPTER IL 

OF THE NATURE AND PROPERTIES OF 
RENTCHARGES. 

A RENTCHARGE is the right to receive periodically 
a oertain sum of money or other thing out of the 
profits of corporeal hereditaments upon which it 
is expressly charged. It is an incorporeal here- 
ditament (a), and, although not holden of any one, 
a tenement (6). 

The thing to be received may consist of a money 
payment, as* it almost invariably does, or of any 
other profit that lies in render, but it must be 
certain, or, what is the same thing, capable of 
being reduced to a certainty (c). It must be 
rendered periodically — as yearly, or in every 
second, third, or fourth year, or the like (rf). 

A rentcharge must issue out of some legal 
estate in the land {e). It cannot be granted or 

(a) KnowM Casey Dyer, 5 b ; per James, L. J., In re 
Brewer, 1 Ch. Div. 409 ; 1 Steph. Comm. 671. 

(5) Co. Litt. 6 a ; Dodds v. Thompson^ L. E., 1 0. P» 
133. 

(c) Co. Litt. 142 a. 

\d) Co. Litt. 47 a ; 1 Steph. Comm. 672. 

(e) Freeman v. Edwards, ITL* J,, Ex. 258. 
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reserved (except to tte sovereign) (/) out of any in- 
corporeal hereditaments, such as advowsons, fairs, 
markets, and the like (^), but only out of such lands 
or tenements whereunto recourse may be had to 
distrain (A), nor can it issue out of chattels (i). 
An exception is, however, made in the case of 
reversions and remainders, for, although incor- 
poreal hereditaments, they will become corporeal, 
and a distress may be taken on the determination 
of the particular estate (k). The possibility, 
though distant, of an escheat has even been held 
sufficient to make good the creation of a rent 
charged on a seignory or lordship (/). 

A rentcharge is properly an annuity issuing 
specifically out of land, the nature amd qualities 
of which it thereby assumes ; . and an annuity, if 
issuing directly out of land, and not merely 
charged upon it as an additional security, is in 
effect a rentcharge (m). The similarity of rents 
and annuities is exemplified in the fact that the 

(/) Co. litt. 47 a, Harg. n. ; DuJce of Leeda v. Powell, 
1 Ves. sen. 172. 

{g) Co. Litt. 47 a ; JeweVa Case, 5 Co. 3. 

{h) Co. Litt. 47 a, 144 a. 

(») Farewell v. Dickinaon, 6 B. & C. 251. 

(A?) Co. Litt. 47 a ; Dawson v. jBoWjw, 2 C. P. D. 38; 46 
L. J., C. P. 62; 35 L. T., N. S. 699; 26 W. E. 212; 2 
Hop. & C. 317. 

(0 2 EoU. Abr. 446. 

(m) Ramsey v. Thomgate, 16 Sim. 676. 
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specific remedy anciently provided for the recovery 
of the latter, viz., a writ of annuity, was also 
open to the grantee of the former until by some 
act of record he had elected to take it as a rent. 
It was at his option to regard it as real by dis- 
training on the land, or as personal by charging 
the person of the grantor by a writ of annuity ; 
but he could not do both, for if he recovered by a 
writ of annuity the land was discharged, and if 
h© distrained and avowed for the distress the 
person of the grantor was discharged (n). Hence 
arose the anomalous kind of perpetual annuity 
which, when granted with words of inheritance, is 
descendible, but as to its security is personal 
only (o), and which as personal property passes 
under a bequest of personalty (p). 

An annual sum, if not charged upon laad, is 
only an annuity (q), and therefore if a rent, though 
intended to be, is not efPeotually created, effect 
will be given to it as an annuity. If, for example, 
a grant is made purporting to create a rent out of 
lands in which the grantor has no interest (r), or 

(w) Litt. 219; P. N. B. 152 A. 

(o) Turner v. Turner, 1 B. C. C. 324 ; Badbum v. Jervis^ 
3 Beav. 460. 

(p) Aubin V. Daly, 4 B. & Aid. 59. 

(q) Liunley on Anmiities, 3. 

(r) Beverley v. Archbishop of CanUTbury, Owen, 3 
Godb. 132 ; Anm., Eeil. 161. 
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out of a rent (upon whicli as an inoorporeal heredi- 
tament it cannot lawfully be charged) (a), the grant 
will bind him as an annuity. A perpetual annuity 
charged upon the revenues of the Post Office until 
an equivalent principal sum should be laid out in 
land was held to be merely a personal annuity (^), 
and similarly an annual sum charged upon the 
king's revenues from the island of Barbadoes was 
decided to be personal («). 

A rentcharge may be created without express 
words of charge, as by a grant that if a yearly 
sum be not paid to a certain person he may dis- 
train in certain land (a;), or by binding one's lands 
and goods to the payment of a yearly rent, 
although there be no express words of charge nor 
to distrain (y). A distinction is, however, made 
between a rentcharge and a mere power of dis- 
tresB, wHoh ktter may be given against land 
without creating a rentcharge out of it (z). 
Where there is a charge on certain lands, with a 
proviso that if the rent be behind the grantee 
may distrain in other lands, both are charged, the 



, («) Earl of Stafford v. Buckley , 2 Ves. sen. 171. 

{t) ffoldemesa v. Carmarthen, B. 0. 0. 377. 

(«) litt. 221. 

(y) Co. litt. 147 a. 

{z) Co. Litt. 147 a; per Sugden, L. C, Locke v. Dartey, 
2 Dr. & War. 256. 
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one with the rent and the other with a distress, 
but the rent is only issuing out of the former (a). 

An express power of distress was formerly an 
essential accompaniment of a rentcharge, as with- 
out it the grant created only a rent seek (6). The 
distinction between rentchaxges and rents seek 
has now, however, entirely disappeared. By the 
Statute 4 Greo. 2, o. 28, s. 5, it was enacted ihat 
persons should have the like remedy by distress 
in cases of rent seek, rents of assize and chief rents 
which had been duly answered and paid for the 
space of three years within the space of twenty 
years before the first day of the then present 
session of Parliament, or should be thereafter 
created as in case of rent reserved upon lease. 
After the passing of this statute the sole difEer- 
ence remaining between a rentcharge and a rent 
seek was that the grantee had a remedy for the 
recovery of the former without an actual seisin, 
but not for the latter {c) ; and this difference has 
now been swept away by the abolition of real 
actions effected by 3 &4 Will. 4, c. 27. A further 
power to distrain is given in the case of all rents 
or annual @ums payable out of land created since 
1881 under the provisions of the 44th section of 



(a) Co. Litt. 147 a. (&) Ante^ p. 6. 

(c) Gilbert on Eents, 38. 
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the Conveyancing and Law of Property Act, 
1881 (d). 

Eents seek were sometimes created by inad- 
vertence, as where the tenant held of his lord by 
fealty and rent, and the lord granted away the 
rent, reserving the fealty; the tenements being 
still held of the lord, and not of the grantee, the 
rent became a rent seek, and no longer possessed 
the qualities of a rent service {e). The same re* 
suit followed where the lord released all the ser* 
vices, retaining the rent, which thus, although 
a xent seek, remained parcel of the manor (/), 
Similarly, where a grantor for life or in tail 
granted away the rent, saving the reversion {g). 
A rentcharge may be parcel of a manor (A). : 

Itentcharges and rents seek are by the oldest 
writers always assumed to be freehold, and to 
issue out of freehold lands, and it is asserted by 
one of them that there is no such thing as a rent 
out of a term for years (i). This statement has 
been made the basis of several decisions of later 
date, to the effect that an annual sum reserved by 

{d) Post, p. 41. 
(c) Litt. 225; Co. Litt. 150 b. 

(/) MiLsgrave v. Cave, Willes, 324 ; Scriven on Copy- 
holds, 20. 

{g) Litt. 228, 229. 

[h) Moore, 190; Godb. 3. 

(i) Bro. Abr. Dette, pi. 39. 
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a lessee upon assigniiig his whole term is not a 
rent but a sum in gross, and cannot be distrained 
for (y ). It does not appear, however, in any of 
these cases that there was any express power to 
distrain. With such a power the rent or sum 
created is exactly analogous to a rent reserved 
upon a f eofl&aient in fee since the Statute of Quia 
Emptores {k). It was accordingly held in an old 
case (/) that such a sum was a rent, and recover- 
able as such {m). 

That a rent can be granted out of a term there 
is abundant authority (n). It must not, however, 
be granted for a longer term than that under 
which the grantor holds, otherwise it will be void 
as a rent as to the excess (o), and will, after the 
expiration of the term, continue only as a mere 



U) V. Cooper, 2 Wilson, 375 ; Smith v. Maple- 
hack, 1 Term Eep. 441 ; Paecoe v. Pascoe, 3 Bing. N. 
C. 898; Parmenter v. Webber, 8 Taunt. 593; Preece 
V. Corrie, 5 Bing. 24; Langford v. Selmes, 3 K. & J. 
220. 

{k) Ante, p. 5. 

(Q Newcomb v. Harvey, 2 Carth. 161. 

(m) See also the remarks of Lord Chelmsford in Jolly 
V. Arbuthnot, 4 De G. & J. at p. 240. 

{n) Co. Litt. 147 b ; Butt's Case, 7 Co. Eep. 23 (Wilson's 
edit.); Woodley v. Beere, Sir W. Jones, 207; Oosley v. 
Oilford, 2 Vem. 35; Bamley v. Boss, 1 Sid. 279; ffas-- 
sell V. Gowthwaite, Willes, 500. 

(o) Saffery v. Elgood, 1 A. & E. 191. 
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personal annuitj (je?). A rent granted for an 
estate of freehold out of both freehold and lease- 
hold land issues only out of the former, and the 
leaseholds are merely charged with a distress {q)y 
hut if expressed to issue solely out of leaseholds 
effect is given to the grant to the full extent of 
.the grantor's interest (^). A rent for a term can^ 
of course, always be granted out of freehold land. 

A rentcharge may issue out of a movable 
estate in land, as in the case of ht meads^ t. e.^ 
common meadow or pasture lands originally be- 
longing to the community, and subsequently 
holden by lot or apportionment amongst the per- 
sons interested during the whole or part of the 
year (r). If granted, for example, by the owner 
out of his thirteen acres generally, lying in a 
meadow of eighty acres, without mentioning where 
they lie particularly, the charge, as the state of 
the land removes, will remove also. 

The owner of a rentcharge has no estate in the 
land itself upon which it is charged («), and has 

(jp) Poph. 87. 

(2) Co. Litt. 147 b ; Buttle Case, supra ; Bkhardson v. 
Nixon, 7 Ir. Eq. 620; Drew v. Barry, Jr. Eep., 8 Eq. 

260. 

(r) Williains on Eights of Common, 79 ; Co. Litt. 4 a. 

(«) Per Eomilly, M. E., Hooper y, Cooke, 20 Beav. 639 ; 
1 Jut., N. S. 949; 25 L. J., Ch. 62. 
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no interest in the soil (m.), bnt he is entitled to be 
paid the rent whether the land is prodnetive or 
no*t, and to obtain by distress in a subsequent year 
arrears accruing while the land is untenanted (v). 
Freehold rentcharges possess, equally with the 
land upon which they are charged, all the qualities 
•of, and are subject to the technical rules of con- 
struction applying to, real estate. They may be 
conveyed for any estate not exceeding that for 
which they were originally created, and either at 
common law or by way of use (ip), and may be 
entailed or limited for a series of estates in succes- 
sion (y). They may be devised by will (2), and, 
in case of intestacy, descend according to the same 
rule as the land upon which they are charged, 
whether it be by the common law or the customs 
of gavelkind or borough English («). They are 
also liable to dower and curtesy in cases where 
land is so liable (a). When granted only for 
a t^m of years, or charged upon a leasehold 
interest, rents are personal estate, and, in case of 

(m) Lumley on Annuities, 22. 

(v) Newling v. PearcCy 2 D. & E. 607; Pitt v. Lord 
Lacre, 3 Ch. D. 295. 

(a;) Sir W. Jones, 127. 

ly) Smith v. Farndby, 2 Keb. 29, 55, 84 ; 1 Sid. 285 ; 
1 Lev. 144 ; Weeha v. Peachy 2 Salk. 577 ; 2 Lutw. 1218. 

(z) Post, p. 98. {a) Post, p. 97. 
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death, devolve upon the executor or administra- 
tor {e). An annuity charged by will upon both 
real and personal estate, although given for eter, 
is not necessarily real estate, and will be deemed 
personalty in the absence of wor(Is of limitation 
appropriate to real estate (/), or where there is 
reason to believe such words have been used with- 
out the testator understanding their meaning (^). 

Although there is thus a close resemblance be« 
tween land and rents in their general incidents, 
there are certain variations arising from the differ- 
ences which, in the nature of things, must exist 
between a tangible and an intangible property. 
A rent, for example, may at common law, and 
independently of the Statute of Uses, be made to 
commence at a future date (h) ; it may likewise be 
suspended and cease for a time to exist where the 
right to both land and rent becomes temporarily 
vested in the same person {i). For the same 
reason, the rule of law which enables a tenant in 
tail of land to acquire the fee simple, by barring 
the entail, has no application to a rent granted in 
fee tail, in which there is no fee simple to acquire, 

(e) JDarrd v. TViUon, Cro. Eliz. 645. 
(/) Taylor v. Martindale, 12 Sim. 158 ; 5 Jur. 648 ; 10 
L. tT., N. S., Ch. 339. 

{g) Parsons v. Parsons, L. B., 8 Eq. 260. 
(h) Post, p. 33. 
(i) Post, p. 123. 
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and in which, therefore, the tenant in tail can only 
obtain a base fee, determinable on failure of his 
own issue (A;), and if he die without issue his 
widow is not entitled to dower (/). On the same 
ground, it is conceived that the 65th section of the 
Conveyancing, &c. Act, 1881, enabling long terms 
in land to be enlarged int6 a fee simple, has no 
application to rents held for long terms, although 
by the interpretation clause (m) the word " land '* 
includes " tenements and hereditaments, corporeal 
or incorporeal." A rent also, not being the sub- 
ject of tenure, does not escheat on the death of the 
owner intestate and without an heir^ but sinks into 
the land (n). 

like other hereditaments, rentcharges are liable 
to succession duty (o), and may be taken in execu- 
tion under a judgment duly registered under the 
statutes 1 & 2 Vict. c. 110, 2 & 3 Vict. c. 11 and 
3 & 4 Vict. c. 82. 

Several rents may issue out of the same interest 
in land. If created by the same instrument with- 
out any priority being declared, they take rateably 
in the event of a deficiency, the profits of the land 

{k) Post, p. 76. 

(Q Harg. note to Co. Litt. 298 a. 
(m) Sect. 2. 

{n) Harg. note to Co. Litt. 298 a; but see Ch. YIE., 
JMMf, p. 121. 
(o) Post, p. 83. 
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being apportioned amongst them (jo), otherwise 
they have priority in the order of their creation. 

Eents may be divided (^), and the owner of each 
portion is entitled to the like remedies in respect 
thereto as the owner of the whole was before the 
division. 

Under the provisions of several Acts of Parlia- 
ment rentcharges have been from time to time 
created for particular purposes and with special 
incidents attached, but in other respects following 
the ordinary jiiles and recovered by the ordinary 
remedies (r). The most important of these are 
the Tithe Commutation Eentcharges, which under 
the Act of 1836 (s) and Amendment Acts (t) have 
been substituted for the tithes formerly payable. 
These rentchai*ges, which vary each year according 
to the com averages, are subject to the same inci- 
dents as the commuted tithes which they repre- 
sent {u) ; they are, therefore, unlike the ordinary 

(p) Eure V. Eure, 1 Eq. Ca. Abr. 115. 

Iq) Co. Litt. 148 a. 

(r) Scottish Widows^ Fund, &c, v. CVaigr, 20 Ch. Div» 
208. 

(«) 6 & 7 Wm. 4, c. 71. 

{t) 7 wm. 4 & 1 Vict. c. 69 ; 1 & 2 Vict. c. 64 ; 2 & a 
Vict. 0. 62; 5 & 6 Vict. c. 54 ; 9 & 10 Vict. c. 73; 
10 & 11 Vict. c. 104 ; 14 & 15 Vict. c. 53 ; 23 & 24 Vict. 
c. 93 ; 36 & 37 Vict. c. 42. 

(m) 6 & 7 WiU. 4, c. 71, s. 71. 

H. C 
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reiitcharges(ir), subject to parliamentary, parooliiar 
and county, and other rates, charges, and assess- 
ments (y), and they do not merge or become 
extinguished in any estate in the land to which" 
the owner may become entitled (z), except by an 
express direction in the manner prescribed by the 
Act (a). Special remedies for their recovery are 
provided (ft), but no one is personally liable to 
their payment (c). These rentcharges, like the 
tithes for which they were substituted, are real 
estate. Eents of a similar character, known as 
com rents, had previously been created in lieu of 
tithes in particular parts of the country imder the 
provisions of local Acts of Parliament (d). The 
Act 23 & 24 Vict. c. 93 (e), empowered a conversion 
of these com rents into rentcharges in like manner 
and subject to the same incidents as those created 
under the above-mentioned Acts, but not so as to 
render them liable to rates or taxes from which 
they were then exempt. Tithes commuted for a 
sum or rate per head of cattle or stock turned on 

(sc) See post y p. 151. 

ly) Sect. 69. 

(z) Sect. 71. 

(a) See post y p. 128. 

{h) Sects. 81— 85, post, pp. 160, 170. 

(c) Sect. 67. 

{d) E,g,, Newling v. Pearce, 2 D. & E. 607. 

(f) Sect. 1. 
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land subject to common rights, or held or enjoyed 
in common during the whole of the year, might 
also be converted into a gross rentcharge (/). 

The principle of the Tithe Commutation Acts 
was applied in the subsequent Copyhold and In- 
closure Acts, by which rentcharges were created 
or authorised in substitution for the rents, fines, 
heriots and other rights of lords of manors (g) ; as 
the consideration for enfranchisement (A) (the rent 
in this case being a rent service and parcel of and 
appendant and appurtenant to the manor {i) ) ; as 
an equivalent upon an inclosure for the lord's right 
and interest in the soil or other rights and inte- 
rests {k) ; as the equivalent for an allotment of 
common land for field gardens for the labouring 
poor {I) ; or as compensation for difference in value 
upon an exchange or partition (m). In these cases 
most of the incidents of tithe commutation rent- 
charges as to varying in amount with the price of 
com, and as to the remedies for the recovery of 
the rentcharges and the like, are incorporated. 

(/) Sect. 18. 

(g) Copyhord Act, 1841, ss. 14, 36. 
[h) Copyhold Act, 1843, s. 1. 
(t) Sect. 2. 

(k) Inclosure Act, 1846, s. 5. 

{I) Inclosure Act, 1845, ss. 31, 73, 75, See now, 
Commons Act, 1876, s. 24. 

(m) Inclosure Act, 1857, ss. 6, 7. 

c2 
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By the Land Tax ConsoKdation Act(«) pur- 
chasers of land tax charged upon lands, tenements, 
and hereditaments, are deemed to be in the actual 
seisin and possession of yearly rents or simxs as fee 
farm rents equal in amount to the land tax so 
purchased. 

Other special rentcharges are those created by 
virtue of the Improvement of Land Act, 1864 (o), 
and the various public and local Acts having the 
same obj ects which preceded it. These rentcharges, 
which are really mortgages, and stamped as such, 
axe intended to provide for the repayment of 
money advanced for improvement works, by instal- 
ments extending over a nimiber of years, each 
half-yearly payment being as to part a repayment 
of a certain amount of principal money, and aa to 
the remainder a payment of interest (p). They 
are created by an order of the Liclosure Commis- 
sioners appointed to carry out the Act, now known 
as the Land Commissioners for England (q), and 
have priority over every other existing and future 
charge and incumbrance affecting the land, except 
charges incident to tenure, tithe commutation rent- 
charges and charges under the Act or former Acts 

{n) 42 Geo. 3, c. 116, sect. 154. 
(o) 27 & 28 Vict. c. 114. 
{p) Imp. of Land Act, 1864, sect. 51. 
Iq) Settled Land Act, 1882, sect. 48. 
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having a siimlar object. These rentoharges are 
personal estate and may be extinguished by the 
holder by express direction by deed (r). They are 
recoverable by the same means as the rentcharges 
in lieu of tithes (s). 

Under the PubHc Health Act, 1875 (t), sect. 240, 
rentcharges may also be created by local authorities, 
issuable out of premises in respect of which any 
person has advanced money for private improve- 
ment expenses in accordance with the Act. Such 
rentcharges are personal estate, and are payable 
during tenns not exceeding tliirty years in such 
manner that the whole of the sum advanced, with 
the costs of preparing the grant and interest, shall 
be repaid at the end of the term. Similar powers 
are contained in the local Acts of municipal cor- 
porations and other local authorities throughout 
the country. 

A freehold rentcharge of forty shillings or 
upwards is a free tenement within the statute 
8 Hen. VI. o. 7, and the owner is therefore entitled 
to be registered as a county voter under 2 Wm. IV. 
c. 45, s. 26, in any year in which he has been in 
the actual possession thereof for his own use for 
six calendar months at least next previous to the 

(r) Sect. 60. («) Sect. 63. 

{t) 38 & 39 Vict. 0. 55. 
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last day of July (u). If chargeable upon land in 
more than one county, it is for this purpose to be 
apportioned rateably to the quantity and actual 
value of the land(ip). In the case of a person 
seised for his own life or for the lives of others 
the rent must be of the clear yearly value 
of not less than £5, and the exception to this 
rule in the case of lands where there is actual 
occupation thereof is not applicable to rents^ 
which are incapable of occupation (y). For the 
same reason the provision extending the right in 
certain cases to a lessee or assignee of lands or 
tenements (s) is held not to apply to the assignee 
of a chattel rentcharge (a), 

(m) As to what constitutes actual possession, see post, 
p. 74. It is not improbable that this privilege may shortly 
be abolished, as the Eepresentation of the People Bill, 
now before Parliament, provides, as drawn, that a man 
shall not be entitled to be registered as a voter in respect 
of the ownership of any rentcharge, except the owner of 
the whole of the tithe rentcharge of a rectory or vicarage, 

{x) Beam v. Watson, 1 Colt. 268. 

{y) Druitt v. Overseers of Christchurch, 12 Q. B. D. 365; 
■2 & 3 WiU. 4, c. 45, s. 18 ; 30 & 31 Vict. c. 102, s. 5. 

(z) 30 & 31 Vict. c. 102, s. 5. 

(a) Warburton v. Overseers of Denton , L. E., 6 C. P. 
267. 
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CHAPTER III. 

OF THE METHODS OF CREATING AND SECURING 

RENTS. 

Rents, being incorporeal hereditaments, can only 
be created by deed or will (a), or, in the case of 
particular rents created by statute, in the special 
manner prescribed. There was formerly an excep- 
tion to this rule in the case of rents reserved for 
equality of partition between parceners, in which 
case a parol partition was sufficient, and thQ 
parcener who had the rent \^as able to distrain for 
it of common right if in arrear, although it was 
not a rent service but a rentcharge(6). Now, 
however, a partition is void at law, unless made 
by deed(c). It is stated by Lord Coke that a 
BJTnilar exception existed in the case of a rent 
assigned to a woman out of land whereof she was 
dowable, which might also be without deed (d). 

Rents are in some cases held by a prescriptive 
title («), that is, a title depending on uninterrupted 

(a) Williams' Beal Property, p. 330, 12tli ed. ; Bird v. 
HigginsoUy 6 A. & E. 824. 

(6) Litt. 252, 253. (c) 8 & 9 Vict. c. 106, s. 3. 

(d) Co. Litt. 169b; March, 7. 

(e) Co. Litt. 144 a. 
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receipt and enjoyment from time immemorial. 
In such cases there is presumed to have been 
originally a proper grant, which need not be 
produced in evidence (/) ; and long enjoyment, 
though not from time immemorial, will raise a 
presumption of a grant (^7) . There are also in exist- 
ence rents which were in their origin rents service, 
having been reserved in the ordinary way upon 
:a demise of lands for years, but which, having 
.subsequently been granted away as rents, without 
the reversion, have thereby become rentcharges or 
rents seek. 

The creation of rents by deed may be effected, 
in three ways : — 

1st. By direct grant. 

2ni. By reservation, or quasi reservation, upon 
a conveyance of land. 

"Srd. By limitation under the Statute of Uses. 

I. JBij direct Grant. This is the simplest and 
also the most ancient method of creating rents, 
having been in use, as already shown (A), so long 
ago as the reign of Henry III., and probably 
earlier. By this method no estate in the land 
passes. The owner simply grants the rent, which 
takes effect out of the estate vested in him. To 

(/) Per B^ardwicke, L. C, 2 Atk. 61. 
{g) Ex parte McDowall, 5 Jur., N. S. 553. 
(A) Ante, p. 7. 
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make the grant effectual, it is, of course, necessary 
that the grantor should have a legal estate in the 
land of commensurate or greater extent. A grant 
by a mere equitable owner, as, for instance, a 
mortgagor, will only operate as an irrevocable 
licence to seize such goods as may be on the land 
at the time of the seizure, and to treat them as a 
distress, and it may therefore justify the seizure 
of the goods of the grantor himself, and give the 
grantee an interest in them after seizure, but it 
does not give any interest in the goods of the 
grantor before seizure, nor justify seizure of the 
goods of third persons at all (i). 

If the grant is made for a greater estate than 
the grantor has in the land, it is good, to the fuU 
extent of the grantor's interest (k). 

The rent may be made to commence at a future 
date, so that it be within the line of perpetuity (/), 
because it has no existence until that time, and so 
there is no suspension of any freehold (w). 

II. Bt/ reservation upon a conveyance of land 
in fee or for the grantor's whole estate. By this 
method the creation of the rent is incidental to 

(t) Freeman v. Edwards^ 17 L. J., Ex. 258; Doe d. 
Oarrod v. Ollet/y 12 A. & E. at page 487 ; Jolly v. Arhuth^ 
not, 4 De G. & J. at p. 241. 

{k) See ante, p. 21. 

Q) Post, p. 81. 

(m) Sugd. Powers, 8tli ed. 15. 

c 5 
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and forms the consideration wholly or partly for 
the conveyance. The practice of granting land 
in this manner having been frequent before the 
Statute of Quia Emptores (w), when the rent 
reserved was a rent service, and the transaction 
resembled more closely than now a lease for 
years, was continued after that statute (o), when 
it was found that a legal rentcharge was created. 
The feoffment in these cases had a double opera- 
tion, first as a conveyance of the land to the 
feoffee, and then as a grant of the rent by the 
feoffee to the feoffor (/?). This grant was even 
presumed where the feoffment was by deed poll, 
and could not therefore be executed by the feoffee, 
his acceptance of the deed and livery of seisin 
being taken as an agreement to the rent {q). The 
feoffment is now, however, rarely used, and the 
assurances substituted for it do not require any 
livery of seisin. The conveyance or a duplicate 
should therefore always be executed by the person 
to whom the land is conveyed (r). It is laid 
•down in this connection by Lord Coke that a 

(n) 18 Ed. 1, st. 1. See antcy Ch. I. 
- (o) Litt. 217. 

Ip) Plow. 134; Gilbert on Eents, 16; Preston on 
Abstracts, HI. 55. 

{q) Co. Litt. 143 b. 

(r) Oilbertson v. Richards, 4 H. & N. 277 ; 5 H. & N. 
453. 
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rent must be xeserved to him from whom the 
state of the land moveth, and not to a stranger («), 
and this is undoubtedly true in regard to a re- 
servation properly so called, as of a rent servioe 
or a right incident to the reversion {t). It does 
not, however, seem to be applicable to a rent- 
charge, or to be consistent with this view of a 
grant from the person to whom the land is con- 
veyed, nor does there seem anything to prevent 
the rent being granted to a person other than the 
one from whom the legal estate in the land passes. 
Ill, By Limitation imder the Statute of Uses. 
This method of creating a rent, which is the one 
now most generally employed both for jointure 
rentcharges in settlements and for perpetual chief 
rents on sales of land, derives its efficacy from 
the Statute of Uses {u)y sects. 4 and 5 of which 
enact in effect that where persons stand seised of 
lands, tenements or hereditaments in fee simple or 
otherwise, to the use and intent that some other 
person or persons shall have and perceive yearly 
to them and to his or their heirs one annual rent, 
and some other person one other annual rent to 
him and his assigns for Uf e or years, or for some 

(a) Gjo. Litt. 143 b; and see Oilbertaon v. Bicharda, 
supra* 
{t) Moore v. Earl o/PlyTnouth, 3 B. .& Aid. 68. 
(u) 27 Hen. 8, c. 10. 
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other special term, according to such intent and 
use the same persons shall be deemed to be in 
possession and seisin of the same rent of and in 
such like estate as they had in the title, interest 
or use of the said rent or profit, and as if a sufficient 
grant or other lawful conveyance had been exe- 
cuted to them by such as were seised to the use. 

By virtue of this statute, which appKes to rents 
created either previously or subsequently (jz;), a 
conveyance of lands to A. and his heirs, to the use 
that B. and his heirs may receive a certain rent, 
vests in B. a legal rent, the use being executed in 
him by the statute (2/), and as there can be no use 
upon a use any further limitations will confer 
equitable interests only (3). Where, however, a 
conveyance by mortgagee and mortgagor to the 
use of new mortgagees, provided that if the power 
of sale was exercised, the land should thenceforth 
le charged with a perpetual rent payable to the 
•owner of the equity of redemption, it was held 
that a valid rent was [created under this section, 
and that it was not open to the objection of being 
created by a use upon a use (a). 



{x) Dyer, 362 b. 

(y) Harg. n. Co. Litt. 271 b ; Sugd. Powers, 15. 
(2) Ibid. 

(a) GUbertson v. Richards, 4 H. & N. 277 ; 6 H. & N. 
453. 
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In order to create a rent under this section it is 
necessary that a seisin to uses be created either by 
conveying the lands to some person to the uses 
declared or by the person in whom they are vested 
executing a bargain and sale or covenant to stand 
seised to the uses (b). Instruments of the latter 
class are now obsolete, and a conveyance to uses 
is at the present time always employed, the seisin 
being generally vested in the case of a settlement 
in the trustees, and in the case of a sale on chief 
rent in the purchaser of the land. No legal estate 
remains in such persons, and they need not even, 
for this purpose, execute the deed. 

It has been doubted whether a corporation can 
be seised to a use, because, as expressed in an old 
case (c), none can have confidence committed to 
him but a body natural who hath reason and is 
capable of confidence and may be compelled by 
imprisonment by the order of the Chancellor of 
England to perform the confidence {d). The con- 
trary view was however taken in another case, also 
of considerable antiquity («), in which the Court 
rejected the exception as dangerous, for such was 
the conveyance of the greater part of the posses- 

(5) Cro. Eliz. 595 ; Sugd. Powers, 15, 

(c) Paramour v. Tardleyy Flow. 538. 

\d) Poph. 72 ; 1 Co. 127 a ; Plowd. 102. 

(e) Holland v. Boins^ 2 Leo. 121 ; 3 Leo. 175. 
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slons of the monasteries. As the grantee to uses 
has at the present day no active duties to per- 
form, it is not likely that the Courts would attacli 
any importance to this distinction, but it will be 
prudent to avoid all questions on this head by 
always selecting for the purpose a "body natural/* 
Of these three methods of creating a rent, the 
second, that of reservation, was much in use during 
the latter part of the 18th and the early part of 
the 19th century, after which it appears to have 
been almost entirely superseded by the method of 
limitation under the Statute of Uses. The change 
was probably due to the fact that under the former 
method the creation of the rent is necessarily sub- 
sequent to the limitations vesting the land in the 
purchaser or as he directs, and therefore, irrespec^ 
tive of the possibility of the rent becoming subject 
to some equitable obligation affecting the land in 
his hands, the title to the rent becomes involved 
to some extent with that of the land, and, where 
the limitations of the latter are not perfectly 
simple, the operation of the reservation as a grant 
by the various parties interested (/) is attended 
with some complexity. These reasons would apply 
with considerable force at a time when the usual 
method of limitation in favour of a purchaser was 

(/) Ante, p. 34. 
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to uses in bar of dower, with or without a power 
of appointment, and when a direct limitation in 
fee was of rare occurrence. From these dis- 
advantages the alternative method is entirely 
free. The limitations of the rent being anterior 
to those of the land are entirely unaffected by 
them, and proceed directly from the original 
seisin. Another advantage of this latter method, 
though possibly not one of much practical value, 
is the immediate possession obtained under the 
Statute of Uses without the necessity of actual 
receipt of a payment on account of the rent {g). 
The method of limitation is not, however, without 
its disadvantages. The absence of any privity of 
estate between the owner of the land and the owner 
of the rent {h) will, in most cases, interpose an 
obstacle to the recovery of the rent by action of 
covenant which might not exist under the method 
of reservation (i). For this reason it may, per- 
haps, be desirable to revert more frequently to the 
older practice, and especially now that limitations 
in bar of dower being obsolete the land is usually 
limited directly to the purchaser in fee. 

In whichever of* these three ways the creation 
of the rent is effected, it has always been usual^ 

(^f) Post, p. 74. 

{h) Milnea v. Branch, 5 M. & S. 411. 
(0 Posty Ch. IX. 
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until Yery recently, to add express powers enabling- 
the owner for the time being of the rent, first, to 
distrain upon the land in the event of there being 
an arrear for a specified period, or at all ; and, 
secondly, in the event of the arrear continuing for 
a further period, to enter and take possession of 
the land and receive the rents and profits until 
satisfaction of all arrears and expenses. It has 
never been usual to rely in practice upon the 
statutory power of distress given by 4 Geo. H. 
c. 28, s. 5 {k)y and it may be doubted whether 
that power is in all cases available. It would 
seem not to apply to rents charged on leaseholds 
or held for terms of years, if we are to presume 
that the term " rent seek," like " rent of assize " 
and " chief rent," implies a freehold rent, a view 
supported, as before observed (/), by the oldest 
wrriters (m), and confirmed by the cases abeady 
cited on page 20. 

Where the rent is created by the third of the 
above methods, distress may be made by virtue 
of the Statute of XJses(w), without any express 
power (o). Such a power has, however, hitherto 
been always inserted and framed, like the rent, 
by way of limitation of a use which is served out 

(^•) Ante, p. 18. {I) Anie, p. 19, 

(771) See the instances given in Litt. 225, 228, 229. 

(n) Sect. 6. (0) Dyer, 362 b. 
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of the seisin of the grantee of the land. This 
seisin being to the use that whenever the rent is 
in orrear for the specified period, it shall be lawful 
for the owner of the rent to enter and distrain, 
there springs up upon the happening of that event 
a use which vests in him a legal right of distress. 
Where not so limited the power is given by grant, 
or by covenant or proviso, which has the same 
e£fect. It is now no longer necessary, though it 
may in some cases be expedient, to add an express 
power of distress, as under the 44th section of the 
Conveyancing, &c. Act, 1881, (which applies to all 
instruments coming into operationafter 1881, under 
which an annual sum arises), a person entitled to 
receive out of any land or out of the income of any 
land any annual simi payable half-yearly or other- 
wise, whether charged on the land or on the income 
of the land, and whether by way of rentcharge or 
otherwise, not being rent incident to a reversion, 
is entitled, if and so far as the power might have 
been conferred by the instrument under which the 
annual sirni arises, to distrain if at any time the 
annual simi or any part thereof is unpaid for 
twenty-one days after the time appointed for any 
payment in respect thereof. It was anciently not 
uncommon to grant, as a collateral security for a 
rent, a power of distress over other lands not 
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directly charged (/?), and the practice is sometimes 
followed in modem times {q). 

The power to enter and receive the rents and 
profits of the land has never, nntil the recent 
statute, been implied or annexed by law to a grant 
of a rent-charge (r), although there is one single 
instance of the Court of Chancery extending its 
jurisdiction so far as to decree possession till satis- 
faction of the arrears, where no such power was 
contained in the deed (a), a decree to which the 
reporter (t) adds the significant remark, " though 
the Lord Keeper this term dismissed the bill in 
the like case between Champemoon and Ghibbs " (u) . 
The power appears to have originally taken the 
form of a condition, the feoffment reserving the 
rent being made upon condition that if the rent 
were behind it should be lawful for the feoffor and 
his heirs to enter and to hold the land until satis- 
fied or paid the rent, and in such case, where the 
rent was satisfied the feoffee might re-enter and 
hold the land as before (^r). Sometimes the deed 

(p) Co. Litt. 147 a. 

{q) Locke v. Darhy, 2 Dr. & War. 256; Daniel v. 
stepney, L. R., 9 Ex. 185. 

(r) HasselY, Gowthwaite, Willes, 500. 
(«) Foster v. Foster, 2 Yem. 386; Prec. Ch. 122. 
\t) 2 Yera. 386. {u) Ibid. 382. 

(x) Co. Litt. 202 b. 
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provided that the rents and profits should be taken 
by the feoffor to his own use, and not in satisfaction 
of the rent (y), but the distinction was not admitted 
in equity, which always made the feoffor account 
for the profits while in possession, and decreed 
him to give up the possession and pay over the 
surplus profits as soon as the rent and costs were 
satisfied (s). 

Where the power is created by grant, covenant, 
or proviso, the person to whom it is given has 
vested in him as soon as the rent becomes in arrear 
according to the terms of the power, an uncertain 
chattel interest in the land, determinable on satis- 
faction of the arrears («), and he may enter or reduce 
this interest into possession by bringing an action 
of ejectment (J). Where the power is limited by 
way of use, as is usual when the rent is created in 
that manner, the springing up of the use upon 
the happening of the arrear vests the possession in 
the person entitled to the rent at once without the 
necessity of any entry. He has, therefore, such an 
estate that he may make a lease, which is good 

(y) Co. Litt. 202 b ; Cooke v. Fountain^ 3 Swa. 597. 

(z) Harg. n. Co. Litt. 202 b. 

(a) Jemmott v. Cowley, 1 Saund. 112; 1 Lev. 170; 
Eaym. 135, 158; Sid. 223, 262, 344; per Hall, V.-C, 
Taylors. Taylor, L. E., 17 Eq. 324. 

(6) Harg. n. Co. Litt. 202 b ; Bare v. Eure, 1 Eq. Ca. 
Abr. 115; Butler v. Lord Kensington, 8 Q. B. 430. 
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until the rent is paid, and it is quasi a conditional 
inheritance which will devolve with the rent (e). 

The power is usually given without impeachment 
of waste, but is sometimes made exercisable only 
in case of insufficient distress, a condition which 
is not to be recommended. It is desirable that it 
should not provide that the rent shall be previously 
demanded, or, if so, the hours of payment should 
be limited, as otherwise attendance must be given 
at the place of payment from sunrise until simset 
of the day on which it becomes due {d). 

The power of entry, like that of distress, is now 
supplied by the section before referred to (sect. 44) 
of the Conveyancing, &c. Act, 1881, and need not 
be expressly inserted in any instrument coming into 
operation after 1881, to which its terms apply, viz., 
such as are above set out in regard to the statutory 
power of distress. The period during which the 
rcDt must be in arrear in order to render it avail- 
able is forty days, although in this as ia other 
respects the power may be varied by the deed 
creating the rent {e). 

A further security which has often, though not 
invariably, been given upon the creation of join- 
ture and other life rentcharges, seldom in the 

(c) ffavergillY, Eare, Pop, 126; Cro. Jac. 510. 

(d) 9 Byth. Conv. 294 ; post, Ch. IX. 

(e) Sect. 44 (5). 
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creation of cldef rents, is the limitation of a term 
of years in the land to trustees npon trust hy 
mortgage, or sale, or demise, or by receipt of 
the income, or any other reasonable means,lto 
raise and pay the rentcharge and expenses. The 
necessity for this term arises from the possibiUty 
of the power of entry being impeded by an exist- 
ing lease, or neutralised in effect by the non- 
occupation of the property. In such cases the 
limitation of the term, operating as a grant of the 
immediate reversion in the land, entitles the 
termors to the rent reserved by the lease, or to let 
the property if vacant (/). Where there is a prior 
available right of entry, the term is not destroyed 
or prejudiced by its existence or exercise, but 
subsists subject to it (g). Upon the creation of a 
chief rent, as there is usually no lease or tenancy 
which could have priority over the power of entry, 
a term is rarely limited. 

The necessity of putting in force a term of this 
kind happens so seldom, that in recent times the 
practice of actually limiting it has given way to 
that of conferring instead upon the owner of the 
rent a power to limit it whenever its provisions may 
be needed. By this means the title is saved, in 
the meantime, from being incumbered with a use- 

(/) 9 Byth. Conv. 226. 

{g) Butler v. Lord Kensingtort^ 8 Q. B. 430. 
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less term vested in trustees, whose concurrence 
would be necessary in any dealing with the land. 
In conformity with this practice, the 44th section 
already referred to of the Conveyancing, &o. Act, 
1881, now confers upon the person entitled to the 
rent in the like cases in which he may exercise the 
right of entry into possession, and whether taking 
possession or not, a power to demise the land 
charged, or any part thereof, to a trustee for a 
term of years, with or without impeachment of 
waste, on trust to raise and pay the annual sum, 
and all arrears and expenses ; and the surplus, if 
any, of the money raised, is to be paid to the 
person entitled to the land in reversion imme- 
diately expectant on the term. As this sub- 
section, like the others, applies not only to 
jointures, but also to chief rents, it will be neces- 
sary, when its operation is desired to be excluded, 
to insert an express proviso to that effect. 

The powers of distress and entry, and the limi- 
tation of, or power to limit, a tenn, comprise the 
whole of the clauses usually relied upon for secur- 
ing jointure or other life rentcharges created by 
settlements or similar deeds. In the case of chief 
rents, however, created upon a sale of land in fee, 
the payment of the rent is generally further secured 
by the express covenant of the purchaser to pay the 
rent, and by a covenant to build (if buildings are 
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not already in existence) and afterwards keep in 
repair dwelling-houses or other buildings of a 
specified annual value, usually double the amount 
of the rent. It is also not uncommon in such 
deeds to insert a power (sometimes lunited by 
way of use), under which the owner of the rent 
can re-enter and take possession of the land abso- 
lutely in the event of the rent being in arrear for 
a long period, as two or three years, and no suffi- 
cient distress being available, or in the event of 
the stipulated buildings not being completed 
within a limited period. Such a power is very 
useful in the not infrequent case of the purchaser 
proving unable to carry through the buildiug 
operations he has undertaken, and serves to divest 
him of the legal estate he has acquired. Its exer- 
cise, however, for the breach of any covenant or 
condition, is now subject to the restraints imposed 
by the provisions of the 14th section of the Con- 
veyancing, &c. Act, 1881 (i), which take effect 
notwithstanding any stipulation to the contrary. 

Subject to the foregoing powers and remedies, 
the land is limited to the use of the purchaser in 
fee simple or as he directs. 

As a sale in consideration of a rent in some 
measure resembles a lease, it is usually agreed that 

(i) Post, Ch. IX. 



48 CHIEF RENTS AND OTHER RENTCHARGES. 

the conveyance, with a duplicate for the vendor, 
shall be prepared by the vendor's solicitor at th© 
expense of the purchaser, and in some parts of the 
country, though not.it would appear in all (A:), 
there is a settled practice to this effect. The 
suggestion formerly made (/) that in such a case 
the costs should be equally divided between the 
parties is now, it is believed, seldom acted upon, 
but it is sometimes maintained that a vendor who 
requires a duplicate ought himself to pay for it (w). 
Where there is a substantial money consideration 
in addition to the rent the ordinary rule applies, 
and the conveyance is prepared by the purchaser i 
in the usual way. 

Upon a sale of this description the title deeds 
relating to the land are generally retained by the 
vendor, who gives the purchaser the usual acknow- 
ledgment of right to production and xmdertaking 
for safe custody. In the absence of agreement, 
the owner of a rentcharge is not entitled to the 
custody of the deeds relating to the land (w). 

The actual creation by deed of chief rents is 
often deferred until the completion of the buildings 
intended to be erected, the rights of the parties in 









«4f 
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(Je) Dart, Y. & P., 5tli ed. p. 500. 
(1) 8 Byth. Conv. 182; 9 Jarm. Cony, by Sweet, 518. 
(m) Dart, V. &P. 711. 
(n) Whitfield v. Faussety 1 Ves. sen, 387; Harper v. 
Faulder, 4 Mad. 138. ^^'^ 
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the meantime being regulated by on agreement 
providing for the subsequent execution of a con- 
veyance, and giving the purchaser in the meantime 
a mere right of entry for the purpose of building. 
The agreement (an example of which will be 
found in the Appendix) usually stipulates that the 
rent shall be secured in the manner above described. 
In the absence of any such stipulation and of any- 
tling tending to negative the right (o), the vendor 
is entitled to have the rent secured by being charged 
upon thd land purchased (with the resulting statu- 
tory remedies), and ako by the personal covenant 
of the purchaser {p). A covenant or agreement 
to charge land of a specified value with an annuity 
can be enforced against land subsequently ac- 
quired (q). 

Bentchorges have been sometimes created as 

a Becuiity for the payment of another rent, and 

ty way of penalty if the latter be behind^ 

Suet a rentcharge is valid and will devolve in the 

same way as the principal rent (r). A rent is also 

ia some cases limited in order to secure the per- 

lormance of restrictive covenants by the owner of 



(o) Bixon V. Oay/erey 21 Beav. 118. 
(p) Remington v. Deverall, 2 Anst. 550 ; Doiver v. Coojper, 
2Hare, 408. 
(?) Took V. Eastings, 2 Vem. 97. 
H P. N. B. 120 M. 
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the land, a proviso being added remitting and 
forbearing payment of the rent so long as there is 
no breach of the covenants (s). 

Annuities and rentcharges for life created other- 
wise than by marriage settlement or will require 
registration in the Central OflBce of the Royal 
Courts of Justice (Judgments Department), it 
being enacted by 18 Yict. c. 15, s. 12, that no such 
annuity or rentcharge shall affect any lands, tene- 
ments or hereditaments as to purchasers, mort- 
gagees or creditors unless and until a memorandum 
or minute containing the prescribed particulars is 
left with the proper officer. This section leaves un- 
touched the equitable doctrine as to notice, and so 
an incumbrancer taking the land subsequently with 
notice of an unregistered rentcharge does not obtain 
priority over it, and the trustee in bankruptcy of 
the owner of the land also takes subject to it {t). 

Eentcharges upon lands in Middlesex, in the 
various Eidings of Yorkshire, and in Kingston- 
upon-Hull also require registering in the local 
land registries. 

Under the Land Transfer Act, 1875, the regis- 
trar may register the proprietor of any rent in the 
same manner and with the same incidents in and 
with which he is by the Act empowered to register 
land, or as near thereto as circumstances admit. 

(a) See post, Ch. IV. 
{t) Greaves v. Tojield, 14 Cli. Div. 563. 
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The registrar may also in the prescribed manner 
register any fee farm grant, or other grant reserving 
rents or services to which the fee simple estate in 
any freehold land about to be registered or regis- 
tered may be subject, with such particulars of the 
land or services, and the conditions annexed to the 
non-payment, or non-performance, or otherwise of 
such rents and services as may be prescribed, and 
any record so made is conclusive evidence as to the 
rents, services, and conditions so recorded, and 
such fee simple estate as last aforesaid is subject 
thereto accordingly (w). 

The stamp duty upon a conveyance in considera- 
tion of a rent is ascertained by estimating the 
value of the rent according to the rules laid down 
in the Stamp Act, 1870, and duty is chargeable 
upon this value as if it were money paid in the 
ordinary way, i.^., at the rate of 6d. for each 51. up 
to 25/., then at 28. 6d. for each 251. up to 300/., 
and for larger sums at the rate of 5s. for each 50/. 
The value is estimated thus : — 

At the total amount to be paid, where the rent 
is payable periodically for a definite period, so 
that the total amount can be ascertained. 
At twenty years' purchase of the rent, where it 
is payable in perpetuity, or for any indefinite 
period not terminable with life. 

(u) Sect. 82. 
d2 
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At twelve years' purchase of the rent, where it 
is payable during any life or lives (y). 

Further duty is payable where a mortgagee joins 
in the conveyance, and the rent is limited to him 
with a declaration that it is to be subject to the 
like equity as was previously subsisting in the 
land, this declaration being considered a distinct 
matter within sect. 8 of the Act. The rent is, in 
this case, regarded as a substituted security liable 
to duty at the rate of 6d, for every 100/. and frac- 
tional part of 100/. of the amount secured by the 
mortgage (2). Where this amount exceeds 2,000/. 
an additional stamp of IO5. is considered suffi- 
cient (a). 

Upon the creation of a rentchaxge by graut the 
duty will be — 

If by way of sale, the same as upon a convey- 
ance on sale. 

If by way of security, the same as upon a 
mortgage. 



(2/) Stamp Act, 1870, s. 72. The exact words of the Act 
are the ** amount which will or may according to the 
terms of sale be payable during the period of 20 " {or ** 12 ") 
** years next after the day of the date of such instrument." 
If, therefore, as is sometimes the case, no rent is made 
payable for the first year or two, the duty will be some- 
thing less than above stated. . 

(z) Stamp Act, 1870, sched. tit. "Mortgage" (2). 

(a) Solicitors' Journal, Vol. 26, p. 403. 
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If otherwise- 

For a definite and certain period, so that the 
total amount to be ultimately payable can 
be ascertained, the same ad vaL duty as a 
mortgage for that amount. 
For life, or any other indefinite period, 2«. 6d. 
for every 51. and fractional part of 5/. of 
the rent (J), 
The creation of rentcharges under the Improve- 
ment of Land Act, 1864 (c), is effected by an 
absolute order of the Land Commissioners in the 
form given in Schedule B. to the Act (d), and a 
memorial of it is registered at the office of the 
land registry (e). 

A rentcharge under the Public Health Act, 1875, 
is created by a grant in the form in Sched. 4 to the 
Act, under the seal of the local authority, who are 
first to be satisfied by the report of their surveyor, 
or otherwise, that the money advanced has been 
duly expended (/). The rentcharge is to be regis- 
tered within fourteen days after the date at the 
office of the local authority (^), and the register 
is to be open to the public inspection during office 
hours without fee. 

In the creation of rents by will, there is naturally 
a much greater diversity of method than in the 

(6) Stamp Act, 1870, sched. tit. "Bond." 

(c) Ante J p. 28. {d) Sects. 51, 52. 

(c) Sect. 66. (/) Sect. 240. ((/) Sects. 237, 24' 
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case of deeds, any form of words being sufficient 
for the purpose, provided it amounts to a gift of a 
periodical sum, and a charge of it upon land. 
The forms usually adopted for the purpose do, 
however, correspond roughly with those adopted 
in deeds. There may thus be, firstly, a direct 
devise of a rent or annuity (the latter term being 
more frequent in wills), charged upon all or a 
specified portion of the testator's lands, in relation 
to which it may be observed that the use of the 
word " rentcharge " without more is sufficient to 
charge the whole {h) ; or, secondly, a devise of land 
to one person subject to the payment of a rent or 
annuity thereout to another, by which method a 
direct charge on the land is effected (e) ; or, thirdly, 
a formal devise of the land to uses including a 
limitation of the rent. A devise to trustees upon 
trust to permit a rentcharge to be received, gives 
the legal estate in the rent to the beneficiary under 
the Statute of Uses, but where the trust is to pay, 
the legal estate remains in the trustees (A;). An 
annuity which will be an equitable charge upon 
the land, but not strictly a rentcharge, may also 
be created by a devise of land to trustees upon 
trust to raise and pay an annual sum (/). 

(A) Ex parte McDowall, o Jur., N. S. 553. 
(t) Buttery v. Bohinson, 3 Bing. 392. 
[k) Drew v. Barry ^ Ir. Eep., 8 Eq. 260. 
{l) Lyster v. Mahony, 1 Dr. & W. 236 ; West v. Bohson, 
•3 0. B., N. S. 422. 
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CHAPTER IV, 

OF THE CAPACITY TO CREATE RENTS, AND THE 
VESTING AND DURATION OF THE RENT CREATED. 

We now come to consider those rents which are 
created by persons entitled only to a limited 
interest in the land, or which, though created by 
an owner in fee, have only a limited duration. 

As a general rule, no person can convey or 
charge any estate or interest in land which is not 
vested in him, or over which he has not a power of 
disposition or appointment conferred upon him by 
the person in whom it is vested. It is therefore 
necessary, upon obtaining a grant of a rent, to 
investigate the title of the grantor. The only 
exception to this rule is where the charge is made 
imder the Copyhold Act, 1843 (a), the Inolosure 
Act, 1857 (6), the Improvement of Land Act, 
1864 (c), or similar Acts, such charges tfiiking 
priority over every other existing and future 
charge and incumbrance, except charges incident 
to tenure, tithe commutation rentcharges and 

(a) 6 & 7 Viot. 0. 23, s. 7. 

(6) Sect. 10. (c) Sects. 55, 59. 
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charges imder these Acts, or Acts having a similar 
object. Where the rent is reserved or limited as 
the consideration for a sale of land, the vendor 
takes under his own title, and no investigation is 
therefore necessary on his part. 

If a grantor of a rent has at the time of the 
grant no commensurate estate in the land, but 
subsequently acquires it under another title, the 
legal estate remains discharged (d) ; but there is 
an equity arising out of the transaction to charge 
it (e). 

It will be convenient to deal with the matters 
coming within the scope of this chapter under the 
ioUowing heads : — 

I. The effect of grants of rents by parties 
possessed of various interests in the 
land. 
H. The power of trustees and others to sell 

land in consideration of a rent. 
III. The vesting and duration of the rent 
created. 

I. The effect of grants of rents by parties pos- 
sessed of various interests in the land. 
"It is a principle in law that of every land 
there is a fee simple," " and there is another prin- 

{d) 10 Co. 48 ; Hob. 45. 

(e) Per Sugden, L. C, Jonea v. Kearney , 1 Dr. & War. 
at p. 159. See Chmow v. Gtachy 6 Ch. l47. 
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dple that eyery land of fee simple maj be charged 
with a rentcharge in fee, by one way or other " (/) . 
A tenant in fee simple may therefore create a 
rent for any estate he pleases, giving to the 
grantee a rent for a term of years, for life, in tail 
or in fee simple {g) ; nor is he prevented from 
doing so by reason of his having ab*eady granted 
a similar rent, which, however, will have priority 
over one subsequently granted in the event of the 
estate being insufficient for both. 

If the land is abready let, either to a yearly 
tenant or under a lease for lives or years, the 
grantee takes subject to the estate or interest of 
the tenant, and until its expiration will conse- 
quently be unable to distrain (A) ; and will there- 
fore, in the event of the rent being unpaid, be 
driven to put in force the term of years (if any), 
limited by the grant (e). In the event of the 
tenant's interest being surrendered or merged in 
the reversion the rentcharge will be accelerated, 
and thenceforth become a charge on the pos- 
session of the lands. A grant by a reversioner 
or remainderman is good, although his estate is 
incorporeal only, because it will take effect as 

(/) Litt. 648. 

(g) Williams on Eeal Property, 11th ed. 325. 
(A) Dawson v. BohinSy 2 0. P. Div. 38. 
(i) AniCf p. 45. 

d5 
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soon as the particular estate comes to an end, and 
the reversion or remainder becomes an estate in 
possession (k). If the reversion or remainder, is 
after an estate tail, it is liable to be defeated 
by the execution and enrolment of a disentailing 
deed, and all rents and other charges granted by 
the reversioner or remainderman are in that case 
likewise defeated (/). 

A seignory or lordship, though also incorporeal, 
may be charged with a rent, because there is a 
prospect, though distant, of a remedy by distress 
upon an escheat of the tenancy (m). It appears 
probable that an escheated copyhold, re-granted, 
is held by the grantee free from any existing 
rentcharge upon the manor (w). 

A tenant in tail can only grant a rent for his 
own life, and if he grants it for a longer period, 
it will determine as a rent upon his death (o), or 
if charged also on fee simple lands, continue as to 
them only (p). Such a rent is not destroyed by 
the execution and enrolment of a disentailing 
deed (q), but becomes thereby a charge on the fee 

{h) Co. Litt. 47 a ; Capel'a Case, 1 Co. 61 b, 62 b ; 1 
Leo. 254; Winch, 46, 67. 

{I) CapeTs Case, mpra ; Benson v. ffodson, 1 Mod. 108 ; 
Hunt V. Oateler, Pop. 5. 

(m) 2 EoU. Abr. 446. 

{n) Lumley on Annuities, 228. 

(o) 1 Co. 48. {p) Co. Litt. 148 b. 

Iq) White V. West, Cro. Eliz. 793. 
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simple (r). It has been held that a rent granted 
by the tenant in tail will bind the issue in tail 
where, they have been legally benefited by the 
grant, as where an existing charge has been 
relieved («), or where the grant has been meuie in 
order to obtain a release of right, the estate in 
tail being defeasible (f). 

A tenant for life likewise can only, by virtue of 
his estate, grant a rent for his own life {u). He 
has often conferred upon him, however, by the 
settlement or will, under which he holds, powers 
to create rentcharges for the jointure of his wife, 
and for other purposes. He may also under a 
power to appoint the estate to children for such 
estates, and in such shares and proportions, 
manner and form as he thinks fit, appoint a rent- 
charge out of the estate to one or more of the 
children, and the estate, subject to the rentcharge, 
to others (x). A female tenant for life has often 
similarly conferred upon her a power to appoint a 
rentcharge for life to any husband surviving her. 
In these cases the rentcharge takes eflPect by virtue 
of the power, which operates upon the estates in 
remainder. A power to grant a rentcharge upon 

(r) Alton Woods Casty 1 Co. 48 a. 

(«) 1 Co. 94 a. 

{t) Smith V. Stapleton, Plow. 436, 466. 

(m) Monypenny v. Monypenny, 3 De Qt. & J. 672. 

Xx) Bkketta v. Lo/tus, 4 You. & Coll. 519. 
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any part of the estate of a particulax value will 
not authorize a charge of the rent upon the entire 
estate, because in such cases the intent is that the 
whole estate shall not be incumbered (2/). And 
so a power to settle part of the land of a given 
value will not authorize a grant of a rentcharge of 
the same value on the whole estate (2). 

The holder of a term of years in land may 
charge it with a rent during the whole or any part 
of the term {a). 

Joint tenants, having a joint interest, can to- 
gether create only one rent. A grant by one of 
several joint tenants out of his share is effectual 
during his own life, but upon his death in the 
lifetime of the others without having severed the 
joint tenancy, it is no longer a charge on the 
land, as his co-tenants take by survivorship, and 
are not bound by the grant (b). A similar charge 
hj one of several coparceners upon her share, 
before partition, is good ; and if she subsequently 
•die without issue, by which her share descends to 
the other parceners, the land is still charged (c). 
If, however, the charge is made upon a specified 
part of the land, which afterwards, upon partition, 
is allotted to another parcener, it is void, and the 

(y) Hervey v. Hervey, 1 Atk. 561. 

(2) Sugd. Powers, 8th ed. 429. 

(a) AnU, p. 20. (6) Litt. 286. (c) lUd. 
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land is held discharged of the rent (d), A rent 
granted between coparceners for eqnaUty of parti- 
tion, although not a rent service, has incident to 
it a power to distrain of common right (e), and is 
in the nature of coparcenary, as if it had descended 
from the common ancestor (/). 

The estates of tenants in common being entirely 
distinct, the grant of each binds only his own 
share, and does not affect that of his co-owner. 
A grant by both will therefore create seyeral 
rents, and no language expressive of an intention 
to grant one rent will be eflPectual to that end (g). 
It has been held, upon the principle that every 
man's grant shall be taken most strongly against 
himseH, that where two tenants in common grant 
a rent of twenty shillings per annum out of their 
land, the grantee shall have two rents of twenty 
shillings {h) ; and that if the grantee release to 
one of them, this shall extinguish but one-half (t). 
Such a rule of construction as this would of course, 
at the present time, give way to the slightest in- 
dication of a contrary intention. A single rent 
may be created by the tenants in common joining 
in conveying the fee to uses and creating the rent 

(d) Moore, 95. (c) Litt. 252, 253. 

(/) Co. Litt. 169 b, 177 b. (g) 2 Prest. Abst. 77. 

{h) Co. Litt. 197 a; Plow. 140, 171; Shepp, Touck 98. 
(t) Co. Litt. 267 b. 
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by a declaration of uses instead of by grant (/). 
A charge upon an undivided share does not, by 
the fact of the graator becoming possessed of the 
remaining shares and dealing with the entirety, 
become a charge upon the whole {k). 

Under the Married Women's Property Act, 1882, 
every womaa married after the commencement of 
the Act (1st January, 1883) is entitled to dispose 
t)f (and therefore to charge), by will or otherwise, 
as if she were a feme sole^ all real and personal 
property belonging to her at the time of mar- 
.riage, or acquired by or devolving upon her after 
marriage (/); and every woman married previously 
is entitled to dispose of and charge all real and 
personal property her title to which, whether vested 
or contingent, and whether in possession, reversion 
or remainder, accrues after the co^^nencement of 
the Act (w). In cases where the statute does not 
apply, interests of a freehold nature in land be- 
longing to a married woman may be charged by 
her with the concurrence of her husband, or, in 
certain cases, without such concurrence, imder an 
order of the Queen's Bench Division, by deed 
acknowledged pursuant to the statute 3 & 4 Will, 4, 

U) 2 Prest. Abst. 77. 

{k) Ounerston v. Hatchery Leon. 85. 

\l) Sect. 2. 

(m) Sect. 5. 
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0. 74 (n), as amended by the ConveyanciDg Act, 
1882 (o). Her chattels real may be charged by 
the husband alone, subject to this, that if he die 
in her lifetime she may avoid the charge (p). A 
married woman may create a charge in exercise of 
a power without the concurrence of her husband. 
She may also, without his concurrence, charge pro- 
perty settled to her separate use, unless a restraint 
on anticipation is added, in which case her estate 
is inalienable during coverture, but may be charged 
or disposed of whilst she is single {g). 

The parson of a church might, at conmion law, 
with the assent or concurrence of the patron and 
the ordinary, charge the glebe land with a rent in 
fee (r). By the statute 13 Eliz. c. 20, however, 
aU such chargings to be thereafter made were 
rendered void. This enactment, although several 
times repealed and revived («), is still in force, and 



(w) Sects. 77, 79, 91. (o) Sect. 7. 

( p) Co. Litt. 184 b. 

(q) Coote on Mortgages, 4th ed. 208 ; Tullett v. Arm- 
atrongy 1 Beav. 1 ; 4 My. & Cr. 377. 

(r) Litt. 628, 648. 

(«) Coote on Mortgages, 342. " By 3 Car. 1, c. 4, s. 2, 
this Act was made perpetual. By 43 Q^o. 3, c. 84, the 
13 Eliz. c. 20, and 3 Car. 1, c. 4, were wholly repealed. 
The 67 Geo. 3, c. 99, repealed 43 Geo. 3, c. 84, and also 
repealed part of 13 Eliz. c. 20, but did not repeal in terms 
the clause relating to the charging of livings. The 67 
Oeo. 3, 0. 99, was repealed by 1 & 2 Vict. c. 106, s. 1, 
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therefore a cliarge made at the present time on a 
church living is void. Where a manor or rectory- 
is specifically allotted to a prebend, the prebendary 
has power to charge it. So the lands and emolu- 
ments attached to a canonry, which is an ecclesi- 
astical office without cure, can it seems form the 
subject of a charge (f). 

A municipal corporation may, with the approval 
of the Treasury, but not otherwise, dispose of any 
corporate land, by way of charge or otherwise, in 
such manner, and on such terms and conditions as 
the Treasury approve (w). 

A mortgagor or other owner, not possessing the 
legal estate, cannot grant a legal rentcharge(a;). 

II. The power of trustees and others to sell land 
in consideration of a rent. 

It is held that trustees of land with a power of 
sale must sell for a gross sum of money, and not 
in consideration of a rentcharge to be created out 
of the estate, unless the latter method is expressly 
authorized (y). Lord St. Leonards remarks in 

except such part as repealed in former Acts, and 1 & 2 
Vict. c. 106, s. 1, has been repealed by 37 & 38 Vict, 
c 96." 

{t) Coote, 343. 

(u) Municipal Corporations Act, 1882, ss. 108, 109, 

(x) Ante, p. 33. 

(y) Bead v. ShaWy Sugd. Powers, App. 953, and p. 864. 
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regard to this, that where a landed estate is set- 
tled with the usual powers of sale and exchange, 
it would be contrary to the meaning of the power 
to substitute a mere rentcharge for the territorial 
possession. This reason, the force of which in 
regard to strict settlements has been greatly 
weakened by the policy of recent legislation with 
reference to settled land, would seem to be alto- 
gether inapplicable to devises of land by will upon 
trust for sale, to which, nevertheless, the rule is 
always considered to apply, and its application to 
which may be supported on other grounds. 

A rentcharge in fee, being an estate of in- 
heritance in fee simple, is v^ithin the usual cove- 
nant to settle such an estate (s). 

It may here be observed, in regard to the power 
of trustees to invest j^unds under their control in 
the purchase of rents, that the proceeds of sale of 
settled land, subject to a trust for investment in 
the purchase of hereditaments in fee simple in 
possession, may be applied in the purchase of free- 
hold ground rents, e. ^., land subject to building 
leases (a), which are, in this respect, substantially 
the same as freehold rentcharges(6). The deci- 
sion to this effect conflicts with and practically 

(z) Middleton v. Prior^ Ambl. 391. 

(a) Re Peyton's Settlement j L. R., 7 Eq. 463. 

(b) Be QaHside, 6 L. J., N. S., Ch. 266. 
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overrules an earlier case (c), which, however, was 
not cited in the argument. Money received on 
any sale effected under the Settled Estates Act, 
1877, may be applied in the purchase of other 
hereditaments (a term which includes rentcharges) 
to be settled in the same manner as the heredita- 
ments sold (d). Capital money received under the 
Settled Land Act, 1882, may be invested in the 
purchase of land in fee simple (e), the term "land'' 
including incorporeal hereditaments (/). In other 
cases, it is conceived that trustees are not justified 
in investing the funds under their control in the 
•purchase of rents without an express authority to 
-that effect. 

When a settlenuent or will authorizes a sale in 
consideration of a rent to be charged upon the 
premises sold, it usually goes on to direct that the 
rent shall be settled to the same uses as those pre- 
viously subsisting in regard to the land, or if the 
trustees have the entire legal estate, that it shall 
be limited to them upon the trusts already declared. 
It has been suggested by eminent conveyancers {g) 
that where a rent is intended to be limited to uses 
in strict settlement, it should be first limited to a 
stranger in fee to the intent that he may grant it 

(c) Be Oartside, supra, {d) Sect. 34. 

(c) Sect. 21. (/) Sect. 2 (10). 

(g) Harg. n. Co. Litt. 271 b ; Sugd. Powers, 15* 
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to the intended uses. The object of this is to avoid 
the question whether distinct rents are granted to 
the tenant for life, and to the first and other sons 
successively in tail, which latter might in certain 
events be considered too remote, as being new rents 
limited to take effect after an indefinite failure 
of issue. It does not seem difficult, however, to 
guard against this contingency, and as a matter 
of fact numerous rents now in existence have been 
created by direct limitation to the uses of the 
settlement or will. 

The Settled Estates Act, 1877, provides in re- 
gard to the sales of settled estates thereby autho- 
rized that, when any land is sold for building pur- 
poses, it shall be lawful for the Court, if it shall 
see fit, to allow the whole or any part of the 
consideration to be a rent issuing out of such land 
which may be secured and settled in such manner 
as the Court shall approve (A). This section does 
not enable the Court to confer upon trustees general 
powers of making grants (as in the case of leases), 
and the practice is for the Court to direct a sale of 
the estate with the approbation of the judge in 
chambers, and then for the parties to carry in 
proposals from time to time with respect to each 
particular grant {(). * 

{h) Sect. 18. 

(/) Be Ellioifa Settled Estates, W. N. 1879, 135. 
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Under the Settled Land Act, 1882, sales of this 
kind are placed on the footing of leases for the 
purposes of the Act, and the Court (A:), if it thinks 
fit, where it is shown with respect to the district in 
which any settled land is situate, either — 

(i) That it is the custom for land therein to be 
granted for building or Tnining purposes in 
perpetuity; or, 

(ii) That it is difficult to make such grants ex- 
cept in perpetuity; 

may authorize, generally, the tenant for life to 
make from time to time grants of or affecting the 
settled land in that district, or parts thereof, in 
perpetuity, at fee-farm or other rents, secured by 
condition of re-entry or otherwise, as in the order 
of the Court expressed ; or may, if it thinks fit, 
authorize the tenant for life to make any such grant 
in any particular case, and thereupon the tenant 
for life and, subject to any direction in the order 
of the Court to the contrary, each of his successors 
in title, being a tenant for life or having the powers 
of a tenant for life under the Act, may make in 
any case, or in the particular case, a grant of or 

{k) I. c, the High Coiirt of Justice, Chancery Division, 
or as regards land not exceeding in capital value 5001, , 
or in annual rateable value 30Z., the County Court of the 
district, or as regards land in Lancashire the Court of 
Chancery of the County Palatine (sect. 46). 
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affecting the settled land, or part thereof, in oon- 
tomiity with the order (/). 

The Lands Clauses Consolidation Acts, 1845 
and I860, enable lands authorized to be purchased 
under a special Act, and belonging to a person 
seised in fee or entitled to dispose of them abso- 
lutely for his own benefit (w), or to parties under 
any disability or incapacity, and without any 
power of sale (w), to be sold and conveyed to the 
promoters of the undertaking in consideration of 
an annual rentcharge payable by them. For the 
protection of parties under disability or incapacity, 
it is enacted that in their case the amount of the 
rentcharge is to be settled in the manner directed 
by the 9th section of the Act of 1845, viz., by the 
valuation of two able practical surveyors or an 
umpire. It is in no case to be less than one- 
fourth part greater than the net annual rent 
received by the parties beneficially interested in 
the lands, upon an average of the preceding seven 
years, and a charge of 5L per cent, on the gross 
sum fixed as compensation is in all cases to be 
added, to form part of the rentcharge, and no 
other consideration in the nature of a fine or pre- 
mium is to be taken. The rentcharge is to be 

(0 Sect. 10. 

(m) L. C. C. Act, 1845, s. 10. 

(n) L. 0. 0. Act, 1860, s. 2. 
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held to the same uses as the land conveyed, and 
to be a first charge on the tolls and rates, if any, 
payable under the special Act(o). 

The above provisions are, by the Act of 1860 ( j?), 
extended to purchases for public purposes by the 
council of any city or borough, with the sanction 
of the Treasury, and by the Secretary of State for 
War for the service of the Admiralty or of the 
War Department, or for the defence of the realm. 
So far as they relate to boroughs within the Muni- 
cipal Corporations Act, 1882, they now take effect 
under sect. 107 (2) of that Act, which has been 
substituted for sect. 6 of the Act of 1860. The 
same section further enacts that where a municipal 
corporation has not power to purchase or acquire 
land, the council may, with the approval of the 
Treasury, purchase or acquire any land in such 
manner and on such terms and conditions as the 
Treasury approve, and the same may be conveyed 
to and held by the corporation accordingly. 

Where a conveyance in consideration of a rent 
is made by the owner of an equity of redemption, 
with the concurrence of his mortgagee, the rent is 
limited to the latter, with a declaration that it 
shall be held subject to the like equity of redemp- 



(o) L. C. C. Act, 1860, s. 4. 
Ip) Sects. 6, 7. 
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tion as that to which the land for which it is sub- 
stituted has been previously subject (g), 

III. The vesting and duration of the rent 
created. 

Having now discussed the effect of grants and 
conveyances by parties having interests of various 
character in the land, and premising that the dura- 
tion of the rent and the nature of the charge will 
be necessarily limited by the interest which these 
parties are capable of passing, we proceed to deal 
with the interest which becomes vested in the 
grantee by virtue of the instrument. For this 
purpose we assume that the party granting or 
conveying does not exceed the powers vested in 
him. 

The estates and interests which may be created 
in rents are as various as those which constantly 
exist in land itself. The grant may be in fee 
simple, fee tail, for the life of the grantee, or pur 
autre vie, or for a term of years of any length, and 
either absolute or determinable upon the happen- 
ing of any specified event. There may be a series 
of estates in succession, or the rent may be limited 
by reference to the uses already declared by a 
settlement or will. Eents may also be held upon 

(9) As to the additional stamp in this case, see anU^ 
p. 52. 
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trust, and be made subject to equitable interests 
in the same manner as land. The estate or in- 
terest conferred is freehold or chattel real, accord- 
ing as it is limited, in the one case in fee simple 
or fee tail or for life, or in the other for years. 
An annuity, however, though perpetual, may be 
personal (r), and will be so held, although charged 
upon real as well as personal estate, if it is given 
without words of limitation appropriate to real 
estate (s). And, on the other hand, a gift of a 
rent to a party, "his executors, administrators 
and assigns," may be construed to confer an 
estate in fee {£), 

A rent charged by deed upon freeholds, if given 
simply and without any words of limitation, is 
construed to be for life only(M), and the same 
rule applies if so given by will, as the 28th section 
of the Wills Act (a?), which provides that a devise 
without words of limitation shall be construed to 
pass the fee simple or other the whole estate or 
interest the testator had power to dispose of, only 
applies to the devise of an existing estate or in- 
terest, and not to an estate or interest which the 

(r) Anie^ p. 16. 

(«) Taylor v. Marttndale, 12 Sim. 158; Parsons v. 
Faraonsy L. E., 8 Eq. 260. 

(t) Ramsey v. Thorngate, 16 Sim. 575. 

(w) Shepp. Touch. 443 ; Savery v. I>yer, Amb. 139. 

(a;) 1 Yict. c. 26. 
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testator by his will creates de novo (y). It appears 
not to be definitely settled whether this rule 
applies to a rent or annuity charged upon a term 
of years. In an early case (2) the judges were 
divided upon the point, Lord Coke being of 
opinion that the rent or annuity was co-extensive 
with the term, and others that it was determin- 
able by the death of the grantee. In a subsequent 
case (a) the executors of a grantee were held en- 
titled on his death for the remainder of the term, 
and this is assumed, though not actually decided, 
to be the law in later cases (6). The point was 
again raised in a recent Irish case (c), in which the 
Court expressed an inclination to the opinion that 
such an annuity was determinable by the death of 
the grantee. 

Where the rent or annuity is charged upon 
both freeholds and leaseholds, it is deemed to 
issue only out of the former (rf), and therefore 
follows the rule as to freeholds, and is payable 
for life only (c). 

y) NicholU v. HawheSy 10 Hare, 342. 
z) Gough V. Haywardy 3 Bxilstr. 121 ; Bridg. 54. 
a) Gosley v. Qilfordy 2 Vem. 35, 

h) Savery v. J^yery 8upra ; Courtenay v. Qallagher, Ir» 
R, 5 Oh. 356. 

c) Re Oillman, Ir. E., 10 Eq. 92. 

d) Butt's Case, 7 Co. 23 (Wilson's ed.) ; Bichardson v. 
Nixon, 7 Ir. Eq. 620. 

H. E 
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A grant of a rent at common law does not give 
an actual seisin of it until receipt of a payment 
on accoimt of the rent (e) ; and in this respect 
there is no difference between a grant unto, and 
one unto and to the use of the grantee, as in the 
latter case, the use not being inconsistent with the 
rest of the habendum, the deed operates at com- 
mon law, and not under the Statute of Uses (/). 
Where, however, the grant is made imto a 
certain person to the use of others (^), or to the 
use of himself and others (A), the deed operates 
under the 1st section of the Statute of Uses, by 
force of which the grantees obtain actual posses- 
sion from the execution of the deed; and this 
possession remains in the grantee until he does 
some act to divest it, or abstains from receiving 
the rent when due (^). The limitation of a rent 
under the 4th and 5th sections of the Statute of 
Uses (J) has also the same effect in vesting the 
actual possession in the person to whom it is 



(e) Murray v. Thomiley, 2 C. B. 217. 

(/) Webster v. Ashton-under-Lyne Overseers {Orme^s 
Case), L. E., 8 0. P. 281. 

{g) Eeelis v. Blain, 18 C. B., N. S. 90; EadfidcTs Case, 
L. E., 8 0. P. 306* 

(A) Lowcock V. Overseers of Broughion, 12 Q. B. D^ 
869. 

(i) Hadfid^s Case, sv^a, 

(y) Ante, p. 35. 
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limited, without the necessity of actual receipt of 
the rent (A;). 

A rent or annuity created by will may be held 
to be perpetual where it is described and declared 
so to be in terms by the testator, or without an 
express declaration where there is sufficient in the 
will to indicate an intention to that effect (Q. The 
mere fact of being charged on lands devised in fee 
simple is not sufficient for this purpose (m). 

A devise of lands to A., in tail, upon condition 
to grant a rent to B., has been held to entitle the 
latter to a rent in fee (n), his estate being derived 
from the devisor, and not from the tenant in 
tail((?). 

A grant or devise of a rent de novo for an 

{k) Hedia v. Blaiuy supra. 

{I) Per Campbell, L. C, LeU v. Bandall, 2 De G., F. & 
J. at p. 392; per O'Hagan, L. C, Drew v. Barry y Ir. K., 
8 Eq. 260. 

(m) Mansergh v. Campbelly 3 De G. & J. 232. In the 
following cases the gift has been held to be perpetual : — 
Ashton V. AdamsoUj 1 Dr. & War. 198 ; Stokes v. Heron, 
12 01. & F. 161 ; Courtenaij v. OaXlagher, Ir. E., 5 Ch. 356 ; 
Hedges v. Harpur, 3 De G. & J. 129 ; Mansergh v. Camp- 
hell, supra ; Warren v. Wright, Ir. E., 12 Oh. 401. In the 
following cases a life interest only has been construed to 
be conferred : — Blewitt v. Boherts, 10 Sim. 491 ; Yates v. 
Maddan, 3 M. & G. 532 ; Lett v. Bandall, supra ; Sullivan 
V. Oalbraith, Ir. E., 4 Eq. 582 ; Blight v. Hartnoll, 19 
Ch. Div. 294. 

(n) Button v. Engram, Cro. Jac. 427. 

(o) OovJdwelVs Case, Poph. 131. 

e2 
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estate in tail, with bo remainder or reversion 
expectant thereon, is limited in duration to tha 
continuance of issue of the donee, and the estate 
conferred cannot be enlarged by the execution 
and enrolment of a disentailing deed, which 
creates no more than a base fee, determinable^ 
on the death of the tenant in tail and failure 
of his issue {p). It is otherwise if there is a re-* 
version or remainder in fee created in the Teiit{q)y 
or any other indication that it is intended to be 
perpetual. 

An annuity cannot be given to a man or a 
feme sole in such a manner as to continue pay- 
able to the annuitant personally after bankruptcy^ 
or in such a manner as to take away the power 
of alienation, and no expressions purporting to 
give a merely personal right of enjoyment, or 
to give to trustees a discretionary power as to 
the time of payment or mode of application, but 
not vesting the annuity, wUl have any legal 
effect ; but an annuity not proceeding from pro- 
perty of the annuitant may be granted so as to 
give him a life or other temporary interest ter- 

(_p) Chaplin v. Chaplin, 3 P. W. 229 ; Weeks v. Peach, 
2 Lutw. 1218 ; 2 Salk. 577 ; Drew v. Barry, Ir. E'., 8 Eq. 
260. 

(2) Smith V. Far.naby, 2 Keb. 29, 55, 84 ; 1 Sid. 285 ; 
1 Lev. 144 ; Cart. 52. 



VESTING AND DURATION OF BENTt$. 77 

minable on bankruptcy or on his affecting or 
attempting to alienate, and a limitation over is 
not essential to the determination of a life in- 
terest, but it will be collected from the context 
whether the intention is that in the event which 
has occurred it is to cease (r). 

A rent or annuity limited to the separate use 
of a married woman with a restraint on anticii- 
pation is however absolutely inalienable during 
coverture, except under an order of the Court 
made in pursuance of the 39th section of the 
Conveyancing, &c. Act, 1881, which will only 
be made where it appears to the Court to be 
for her benefit and with her consent. 

The determination of the rent or annuity may 
be made to depend upon other events, as for 
instance if it is to continue during widowhood 
or so long as the grantee's conduct and behaviour 
shall be discreet, and meet with the approbation 
of some other person (s) ; or until the grantee 
shall receive 20/., in which case the rent, being 
51. per annum, is considered to be granted for 
four years (^). 

A rent reserved to coparceners on a sale by 
them in fee without any words of severance, 

(r) 3 David. Preced. 109, 3rd ed. 

(«) Wynne v. Wynne, 2 Scott, N. E. 278, 

{t) Co. Litt. 42 ; Plow, 273. 
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belongs to them in course of coparcenary and not 
as joint tenants (u). 

The vesting of a rent in the first instance may 
depend upon the performance of a condition pre- 
cedent; as if it be given on condition that the 
grantee or devisee shall within a specified time 
execute a release of certain demands (x). Where 
the performance of a condition precedent is im- 
possible or illegal the gift fails (y). 

Where there are several grantees of a rent or 
annuity, they may take as joint tenants or as 
tenants in common. A joint tenancy has been 
held to be created by a bequest of an annuity to 
A., B. and C, and their heirs, and the survivor of 
them, "in the order in which they are now men- 
tioned," these latter words being rejected as 
repugnant (s) ; and also by a grant of a rent of 
100/. to five persons during their lives and the 
lives of the survivors, to be equally divided 
between them, viz., 20L for each during their 
lives with accruer, the words " to be equally 
divided " not being sufficient to create a tenancy in 
common in a deed {a). Two several rents will be 

(w) Wtndham*8 Case, 5 Co. 8 a. 

(flc) Taylor v. Popham, 1 B. C. C. 168. 

{y) Jarman on Wills, 4tli ed. 9, 12. 

(«) Smith V. PyhuB, 9 Ves. 666. 

(a) Ward v. Everard, 12 Mod. 227 ; 1 Salk. 390. 
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held to be created^ though an entire rent is ex- 
pressed to be given, if one moiety is to commenoe 
at one period and another at a later period (b). 
An annuity charged by will upon land may be — 

(a) Specific^ i.e.^ issuing directly out of the land, 
which forms the only or principal security 
for its payment. A rentcharge pure and 
simple, being an interest in the land is 
necessarily specific (c). 

(b) Personaly ue.^ payable primarily out of the 

personal estate, the land being merely 
charged as an additional security (d). 

(c) Demonstrative^ i.e.j given generally, but with 

the primary liability for its payment placed 
upon specified land, upon the failure or 
insufficiency of which the general personal 
estate remains liable. 
Personal annuities merely charged upon the 
land stand upon the same footing as legacies 
similarly charged, and in the event of a deficiency 
of the personalty, they are satisfied rateably out 
of the land, the annuities being valued, and the 
capitalised value being treated as the amount of a 

(6) Woodley v. Beere, Sir W. Jones, 207. 

(c) Long v. Short, 1 P. W. 403 ; Creed v. Creed, 11 CI. 
& F. 491 ; Foole v. Heron, 42 L. J., Ch. 3^8; Wddon v. 
Bradshaw, Ir. R, 7 Eq. 168. 

{d) Davies v. Aah/ord, 15 Sim. 42 ; Tench v. Cheese, 6 
De G., M. & G. 453. 
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legacy. An exception to this is made where the 
annuity is bequeathed to a widow in lieu of dower, 
if there is any real estate out of which she would 
be entitled to dower, but not where the only real 
estate of the husband was conveyed to him so as 
to bar dower (e). 

The mere fact of powers of distress and entry 
being given to the annuitant will not of itself 
give priority over the legacies (e). 

A specific annuity or rentcharge has priority 
over personal legacies or annuities merely charged 
upon the land in the event of a deficiency of the 
personal estate (g). 

An annuity directed to be paid out of the in- 
come of real and personal estate will in general be 
payable primarily out of the personalty (h). 

The value of an annuity for the purposes of 
abatement is ascertained at the death of the 
testator if all the annuitants are living at the 
period of division. If they are all dead, the value 
is taken at the respective amounts of arrears. If 
some are dead, and others living, the values are 
taken, as to the former, at the amount of their 



(e) Boper v. Boper, 3 Ch. Div. 714. 
{g) Creed v. Creedy 11 01. & F. 491. 
{h) Tench v. Cheese, 6 De G., M. & G. 453 ; Boughton v. 
Botighton, 1 H. L. Ca. 406. 
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arrears, and, as to the latter, at the amoimt of their 
arrears added to the calculated value of the future 
payments (t). 

Although nothing is to be found in the ancient 
text writers at all countenancing the notion that 
rents cannot be granted to persons unborn (/), it 
seems that rentcharges granted or otherwise 
created must be observant of the limits of per- 
petuity (A), and therefore the limitation of a rent 
to arise certainly or by possibility more than 
twenty-one years after the expiration of lives in 
being is void as being too remote (1). Powers of 
distress and entry for securing the repayment of 
rents are treated as part of the estate of the owner 
of the rent, and not as creating uncertain and 
independent interests in the property charged 
which might arise at any period of time (w), and 
they therefore do not infringe the rule against 
perpetuities. Nor is the case materially varied 
by the circumstance of the right of distress or 
entry extending to lands not charged with the 
rent, as when a power is given by way of in- 
demnity (m). 



{%) Todd V. Bielhy, 27 Beav. 353 ; Potta v. Smith, L. B., 
S Eq. 683. 

(y) Lewis on Perpetuities, 607. {k) Ibid, 611. 

{Vj Marsden on Perpetuities, 8. 
(m) Lewis on Perpetuities, 618. 

E 5 
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A rentoharge granted out of an estate in order 
to secure the performance of restrictive covenants 
by the owner of it, and to be payable only upon a 
breach, is considered to be void, like other relets, 
unless its commencement is confined to the proper 
period (n) ; and if made payable in prcesenti, with 
a clause of defeasance suspending it imtil the 
occurrence of the breach, is equally objection- 
able (o). There seems, however, to be no objec- 
tion to a grant of an immediate rent, with a 
proviso that the due performance of the covenants 
shall be taken as and deemed to be a payment of 
the rent, and entitle the grantor to a receipt on 
every periodical day of payment for the rent then 
due (6). And in a recent case it was held that a 
rent to arise whenever the minerals under certain 
land were worked did not violate the rule (p). 

The Mortmain Act(g) renders void all gifts 
and conveyances of lands, tenements, or heredita- 
ments, or of any charge affecting them, to or in 
trust for any charitable use, unless by deed executed 
in the prescribed manner within twelve calendar 
months before the death of the donor or grantor, 
and enxoUed in Chancery within six months after 
execution, and unless made to take effect imme- 

(n) Lewis on Perpetuities, 612. (o) Ibid. 613. 

{p) Morgan v. Davey, 1 Cab. & E. 114. 
Iq) 9 Geo. 2, c. 36. 
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diately, without any reservation for the l)enefit of 
the donor or grantor* The Act does not preclude 
bond fide purchases for valuable eonsiderationy 
which now, under later Acts (r), may consist wholly 
or partly of a rentoharge or other annual payment 
reserved to the vendor or any other person, with 
or without a right of re-entry for non-payment, 
provided the donor, grantor, or vendor reserve the 
same benefits for his representatives as himself. 
It has been held that although a deed of gift of a 
rentcharge to trustees for a charitable purpose be 
free from all objection on the face of it, yet it is 
void if there be any agreement or imderstanding 
between the parties that payment should not be 
enforced during the grantor's life, or if such 
was his design, afterwards acquiesced in by the 
parties (s). 

A jointure or other rentcharge given by will is 
subject to lega,cy duty under the Legacy Duty 
Acts (^), or, in any case in which a person becomes 
beneficially entitled upon the death of another, to 
succession duty under the Succession Duty Act, 
1853 (w). It may, however, be given free from 

(r) 24 Vict. c. 9 ; 25 & 26 Vict. c. 17 ; 27 Vict. c. 13. 
(«) Way V. Easi, 2 Drew. 44. 

]f) 36 Geo. 3, c. 62 ; 45 Geo. 3, c. 28; 55 Geo. 3, c. 184. 

(m) Attorney-Oeneral v. Jackaorif 2 Cro. & Jerv. 101 ; 

AUomey-Oeneral Y* Fickard, 6 M. & W. 348; Attorney^ 
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duty, or to be paid without deduction, the effect of 
which words is to add to the grant of the rent 
the amount which would otherwise be deducted^ 
and which thus falls upon the party paying the 
rent (x). 

General v. Lord Hennihery 7 Ex, 331 ; Fhyer v. Bankea, 
33 Xj. J., Ch.. 1. 
{x) Fer Westbury, L. C, Floyer v. Banhes, supra. 
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CHAPTER V. 

OF THE TRANSFER AND DEVOLUTION OF RENTS. 

A RENTCHAROE, being an interest in laud, and a 
hereditament, may, like other hereditaments, be 
freely transferred by deed, or devised by will, and 
in the absence of any testamentary disposition will 
devolve in the same manner as land, and any re- 
straint on its alienation is void as against the 
3)oliey of the law. To this latter rule there are 
exceptions in the case of a married woman, who 
may be restrained from anticipation during cover- 
ture, and in the case of the grantee of a rent pro 
consilio impendendo (a), which being given to enable 
him to perform personal services, was held to be 
not assignable unless expressly granted to him and 
his assigns (b). 

A transfer of rents inter vivos is effected in the 
same way as that of other hereditaments, viz., by 
deed of conveyance. The most proper form of 
assurance for this purpose is the grant (c), which 
has been in use for the conveyance of incorporeal 

• (a) Ante, p. 9. 
{b) Maund'a Case, 7 Co. 28 b. 
(c) Harg. n. Co. Litt. 271 b; 1 Steph. Comm. 682. 



86 CHIEF RENTS AND OTHER RENTCHAR6ES. 

hereditaments from the earliest times. But any 
species of assurance operating at common law or 
under the Statute of Uses may be adopted, except 
a feoffment, which is applicable to corporeal here- 
ditaments only (d). These varieties of assurance 
are now, however, practically obsolete, and the use 
of the word "grant" itself is unnecessary (e). 
The term " convey," as an operative word, is now 
to some extent adopted in practice in accordance 
with the examples given in the schedules to the 
Conveyancing Act, 1881, and its use is to be 
recommended as marking the difference between 
the creation of a rent, which may properly be made 
by grant, and its transfer , which is correctly termed 
a conveyance. 

At common law the transfer of a rent was not 
complete imtil the terretenant had attorned to the 
grantee (/). This, however, was not requisite 
where the rent was transferred by covenant to 
stand seised, bargain and sale, or other conveyance 
operating under the Statute of Uses (g), and by the 
statute 4 Anne, c. 16 (/^), attornment was rendered 



(d) 1 Steph. Comm. 682. 

(e) Conveyancing, &c. Act, 1881, s. 49. 
(/) Birch V. Wrighty 1 Term E. 378. 

{g) Saunders v. Saving Bay. 48 ; 2 Lev. 213 ; Long v. 
Buckeridge, 1 Stra. 106 ; Birch v. Wrighty supra, 
{h) C. 3 in the Statutes Bevised. 
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altogether unnecessaxy, except in the case of rents 
previously created (i). 

A transfer of a rent cannot be made to take 
eflEect infuturOy because an existing freehold would 
thereby become suspended, but it may be made 
to uses, so that the use may arise at a future 
time {k), 

A rent may be divided by conveying a specific 
portion, retaining the remainder, or by convejring 
the whole to several individuals in shares, or by 
will (/), although the landowner is thereby made 
liable to several distresses. 

A transfer of a rent at common law does not 
give the transferee an actual seisin until receipt of 
some payment on account of the rent, unless the 
deed operates imder the Statute of Uses through 
the medium of a grantee to uses, in which case 
possession is given from the execution of the 
deed (m). 

A grantee of a rent in tail, without a subse- 
quent limitation in fee, being able to transfer no 
greater estate in the rent than was originally 
created, can by an enrolled deed under the Fines 

(t) Long V. Buckeridgey 1 Stra. 106. 

(k) Osmere v. Sheaf, Carth. 308 ; 3 Lev. 370. 

{I) Co. Litt. 148 a ; Colhurn y. Wright, 2 Lev. 239 ; 
Mivis V. Watson, 5 M. & W. 255. 

(m) ffedia y. Blain, 18 C. B., N. S. 90; LowcocJcy. 
Overseera of Broughton, 12 Q. B. D. 369. 
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and Eecoveries Act only dispose of a base fee 
determinable upon bis deatb and failure of tbe 
issue in tail; but if tbere is a limitation in fee, be 
can dispose of tbe fee simple as in tbe ease of 
land (w). 

A conveyance of a rent will pass tbe benefit of 
tbe power of entry, if any, contained in tbe deed 
of creation, unless tbe power is in terms confined 
to tbe original owner (o), tbis power being re- 
garded, even before tbe passing of tbe Act to 
Amend tbe Law of Eeal Property (p), as a matter 
of inberitanoe wbicb waited upon tbe rent, and 
was transferable witb it (q). Tbe conveyance 
will also pass tbe rigbt to any penalty payable in 
tbe event of tbe rent being in arreor (r). 

Wbetber tbere also passes by a conveyance of 
tbe rent tbe benefit of tbe covenants contained in 
tbe original deed of creation for due payment of 
it, and for securing it by erecting and repairing 
buildings upon tbe land cbarged, is a question 
wbicb bas been sometimes discussed. Tbe rule 
at common law in regard to a covenant is tbat 
only tbe parties to it, or tbeir representatives, 



(») Ante, p. 76. 

(o) Hasaell v. Ootothwaite, Willes, 500, 

Ip) 8 & 9 Vict. c. 106, s. 6. 

(q) ffavergill v. Hare, Oro. Jac. 610 ; Poph. 126, 

(r) F. N. B. 120 M. ; Co. Litt. 162 a. 
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€an take advantage of it, unless it has for its 
object land or other real property, or something 
annexed thereto or connected therewith, in which 
case it runs with the land and extends to the heir 
or purchaser, and to all others who claim the land 
through the covenantee («). Incorporeal here- 
ditaments, being real property, are within the 
latter branch of this rule (^), and a covenant may 
therefore run with a rentcharge, provided it is in 
respect to something annexed to the rent or con- 
nected with it. An instance is afEorded by the 
ordinary covenants for title in a conveyance. 

As regards the covenants to erect and repair 
buildings on the land charged, in order to secure 
the rent, it is now settled that they are not 
annexed to the rent or connected with it, but are 
merely collateral, and therefore do not run with 
it, so as to pass by a conveyance of it (w). 

As regards the covenant for payment of the 
rent, it may be thought that this is sufficiently 
connected, and ought to run with the rent, and 
there is in support of this view a dictum of Lord 



(a) Cruise's Digest, by Wliite, 371, 372, 

(<) Bally V. WellSy 3 Wils. 25. 

(w) Milnes v. Branchy 5 M. & S. 411 ; Haywood y, Bruns- 
wick Building Society , 8 Q. B. Div. 403; more clearly 
reported on this point, 45 L. T., N. S. 699. 
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Holt, who is reported to have said : — " I make no 
doubt that the assignee of the rent shall have 
covenant against the grantor, because it is a cove- 
nant annexed to the thing granted" (a:). Lord 
St. Leonards also favoured this view, declaring 
that there appeared to be no foundation for 
shaking Holt's opinion (i/). The covenant has, 
however, generally been considered as collateral to 
and entirely distinct from the rent. The obliga- 
tions as to time and place of payment differ 
according as they arise under the covenant or 
under the charge. The covenant may be enforced 
although the rent as a charge on land is void (s), 
or has terminated by reason of the expiration of 
the grantor's interest in the land (a), or has be- 
come extinguished under the Statute of Limita- 
tions (J), the period of limitation being different. 
Nor does the right to sue upon the covenant 
follow the limitations of the rent which may be 
contained in the deed of creation. Thus imder a 
grant of a rent to B. to the use of C, with a 
covenant for payment to B., to the use of C, 
although the Statute of Uses vests the rent in C, 

(a5) Brewster v. KidgiUy 12 Mod. 167. 
(y) Sugd. V. & P. 13tii ed. 480. 
(z) Mouya v. Leoikey 8 Term E. 411. 

(a) Monypenny v. Monypennyy 3 De Q-. & J. 572. 

(b) Manning v. Phefjps, 10 Ex. 59. 
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yet the right to sue upon the covenant remains 
in B. (c). 

In accordance with this view of the covenant as 
entirely collateral, it was held by Lord Ellen- 
horough and the other judges of the King's 
Bench, in the case of Milnes v. Branch (d), that the 
benefit of it did not run with the rent. In that 
case the vendor conveyed land to the use that he 
might receive a perpetual rent, and subject thereto 
to the purchaser in fee, who covenanted with the 
vendor and his heirs for payment of the rent, and 
to build on the land. One grotmd of the decision 
was that there was neither privity of contract nor 
privity of estate, the rent being reserved out of 
the original estate, and upon this ground one of 
the judges relied altogether. It might, therefore, 
perhaps be assumed that where the rent was 
created by another method, as by a simple grant, 
or by a reservation, which operates as a grant (e), 
the covenant would run with the rent. But Lord 
Ellenborough, in giving his decision, referred 
expressly to the language used by Lord Holt as 
to the right of the assignee of the rent to have 
covenant, and putting it aside as extra-judicial, 
he said he did not find any authority to warrant 

(c) Boscawen v. Coohey 1 Mod. 223; Coohe v. Herhy 2 
Mod. 138. 

[d) 5 M. & S. 411. (c) AnU, p. 34. 
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the position that the covenant runs with the 
rent. This decision was regarded in Randall v. 
Rigby (/), as a distinct authority for the proposi- 
tion that the covenant does not run with the rent, 
and the Court of Appeal in the recent case of 
Haytvood v. Brunswick Building Society (^), showed 
no disposition to impugn it. Although, there- 
fore, the opposite rule would be a very convenient 
one, it seems that it must be considered settled 
that the covenant does not run with the rent (A), 

There does not seem to be any objection to an 
express assignment of the benefit of the covenant 
to take effect under the equitable rule, or under 
the 25th section of the Judicature Act, 1873, 
enabling choses in action to be assigned. Notice, 
however, to the person liable under the covenant 
is necessary to perfect such an assignment, and 
it must be remembered that the enactment 
only applies to an absolute assignment, and there- 
fore not to one by way of mortgage (e). A pur-» 
chaser has been held entitled in equity to the 
benefit of covenants which could not run with the 

(/) 4M. &W. 130. 

Ig) 8 a B. D, 403 ; 45 L. T., N. S. 699. 

(A) As to the correlative question whether the "burden 
of the covenant runs with the land charged, see the next 
chapter. 

(t) National Provincial Bank v. HarUy 6 Q. B. D, 
626. 
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land, and to nse the name of the original eove^ 
nantee for the purpose of enforcing them (j). 

An arrear of rent actually due, being a chose 
in action (k), does not pass by an ordinary convey- 
ance of the rentcharge, not containing any express 
assignment of it (/), and after transferring the 
rent the transferor can no longer distrain for the 
arrears (m). 

The transferee is entitled to the payment of 
rent which falls due immediately after the com- 
pletion of the transfer (n). It is, therefore, usual 
in contracts to provide for its apportionment. 

Where the rent conveyed is what is known as a 
"second chief rent'^(o), subject to the payment 
thereout of a prior or " first chief rent," the con- 
veyance is expressed to be so subject, and, as in 
the case of an assignment of a leasehold subject 
to an underlease, the transferee covenants to pay 
the latter rent, and to keep the persons who 
convey indemnified against it. 

Eentcharges under the Improvement of Land 

(y) Bidden v. Eiddell, 7 Sim. 629. 

{k) Williams v. Munningtouy Ray. 200 ; 1 Yent. 108 ; 
2 Keb. 693, 739 ; Mirehome v. Rennell^ 8 Bing. at p. 494. 

{I) Salmon v. Dean^ 3 M. & G. 344 ; 8har]p v. Key^^ S 
M. & W. 379 ; Flight v. Bmtley, 7 Sim. 149. 

(m) Dixon v. Harriaony Yaughan, 40, 

(w) Lmnley on Annuities, 251. 

(o) See^^osf, p. 113. 
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Act, 1864, may be assigned by deed duly stamped 
wherein the consideration is truly stated, and 
which may be according to the fonn in Sohe- 
dule C. to the Act, all assignments in such form 
being declared effectual. Notice is to be sent to 
the Commissioners imder the Act(jE?) (now the 
Land Commissioners) (g). 

A transfer of a rent may also be effected by 
operation of law, as under an execution, or upon a 
bankruptcy. 

Under a judgment duly registered pursuant to 
the statute 1 & 2 Vict. c. 110, as modified by 
2 & 3 Vict. c. 11, and 3 & 4 Vict. c. 82, a rent 
may be taken in execution, but no judgment 
entered up after the 29th July, 1864, affects any 
rent until it is actually delivered in execution by 
virtue of a writ of elegit or other lawful authority 
in pursuance of such judgment (r). These provi- 
sions extend to annuities charged upon land, and 
apply where the debt is only payable at a future 
date, and is Hable to be defeated by a death in the 
meantime, but not so as to affect growing pay- 
ments becoming due before the debt is payable (s). 



{p) Sect. 65. 

Iq) Settled Land Act, 1882, s. 48. 
(r) 27 & 28 Vict. c. 112; Guest v. CowMdge Bail Co., 
6 Eq. 619. 

(«) Tounghusband v. Otshorney 1 De Q. & S. 209. 
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On a writ of elegit being issued and an inqtiisition 
taken the sheriff gives possession to the judgment 
creditor of all rents or other hereditaments which 
the debtor, or any person in trust for him, was 
seised of, or entitled to dispose of at the date of 
the certificate of taxation of costs, or at any time 
afterwards, and the judgment creditor thenceforth 
holds the same to him and his assigns until the 
debt and costs are levied. The judgment cre- 
ditor, therefore, becomes entitled to be paid all 
rent accruing due in the meantime, but not rent 
which became due after the delivery of the writ, 
but before the inquisition (t). 

Under a writ of sequestration, which may be 
issued when a person directed by a judgment or 
order to pay money into Court, or do any act, 
refuses or neglects to do so (t^), the sequestrators 
appointed have authority to collect and receive 
aU rents due to the person in default, imtil the 
order is obeyed. 

The Court will not, on such a sequestration, 
direct that a particular rentcharge payable at the 
discretion of trustees shall be paid by them to the 
sequestrators, but will only make the direction in 
general terms (a?). A sequestration of the pro- 

(0 Sharp V. Key, 8 M. & W. 379. 

(m) Rules of the Supreme Court, Ord. XLIH. r. 6. 

[x) Clinton Y. Clinton, L, R., 1 P. & D. 216. 
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perty of a beneficed clerk is made where a writ of 
fi. fa. or elegit has proved ineffectual, and by 
virtue of it the bishop of the diocese takes and 
sequesters into his possession the rents and other 
property until the amount is levied. 

The rents and other property of a debtor 
immediately on his being adjudged bankrupt vest 
in the trustee (whose office is filled, until an 
appointment, by the official receiver), and pass 
from trustee to trustee, including under that term 
the official receiver when he fills the office of 
trustee, and vest in the trustee for the time 
being during his continuance in office without any 
conveyance (y). And subject to the provisions of 
the Act the trustee may sell all or any part of the 
property of the bankrupt (2). 

The devolution of rents upon the death of the 
owner is similar to that of other interests in land. 
If held in fee simple, the rent goes, in default of 
disposition by will, to the heir ; if held for a term 
of years, or charged upon a chattel interest in 
land, to the personal representative, and this 
even though granted to the deceased " and hia 
heirs " (a). Eentcharges imder the Improvement 

(y) Bankruptcy Act, 1883, s. 54. 
(z) Sect. 56. 

(a) Barrel v. WilaoUy Oro. Eliz. 645 ; Hassdl v. Gow^ 
thwaite, Willes, 500. 
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of Land Act, 1864, or the preceding Drainage 
Acts, or under the Public Health Act, 1875, 
being personal, also go to the executor or admi- 
nistrator. The descent of a freehold rent is 
according to the rules of the common law, unless 
the rent issues out of gavelkind lands (6), or lands 
subject to the custom of borough-English (c), in 
which cases it is according to the customary rules, 
on the ground that it is part of the profits of the 
land, and issues out of it. Where there is a 
charge upon lands, in some of which the common 
law prevails, and in others the custom, the descent 
is regulated by the common la.w{d). A rent 
granted to a parcener, for equality of partition, is 
descendible as the land which descended in co- 
parcenary (e). 

A widow is entitled to dower out of a rent- 
charge in the same way as out of freehold land, 
except in the event of the husband being tenant 
in tail and dying without issue, where no re- 
mainder was originally created (/). A husband 
is likewise entitled on the death of his wife, having 
had issue, to an estate by the curtesy in a rent- 

{h) Randall v. Jenkins, 1 Mod. 97 ; Stokes v. Verryer, 
1 Mod. 112; 3 Keb. 292 ; Edwin v. ThomaSy 1 Vem. 489. 
(c) Smith V. Lane, 1 And. 191. 
{d) Ihid. ; Randall v. Roberts, Noy. 15. 
(e) Co. Litt. 177 b. (/) Harg, n. Co. Litt. 298 a. 

H. F 
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charge of whicli she was seised in fee simple or fee 
tail {g). A seisin in law is sufficient in this case, 
if death ocouirs before a payment of the rent be- 
came due, no other seisin being possible (A). 

The Wills Act(z) empowers every person to 
devise, bequeath or dispose of by will executed in 
manner therein required, all real and all personal 
estate which he is entitled to at the time of his 
death, and which if not so disposed of would de- 
volve upon the heir, executor, or administrator (A:). 
And this power is expressly extended to estates 
pur autre vie, whether there is or is not any special 
occupant, and whether the same is a corporeal or 
an incorporeal hereditament, and also to all rights 
of entry for conditions broken, and other rights of 
entry. 

An estate pur autre vie in default of any dis- 
position by will, goes to the heir as special 
occupant (and not by descent), if it is limited to 
the deceased "and his heirs" (/), and in such 
case it is chargeable in the hands of the heir as 
assets by descent {m). The executor or adminis- 
trator will take as special occupant if so named in 

(^f) Bethick v. Bradbome, 2 Sid. 110, 117. 

(h) Co. Litt. 29 a. 

{i) 7 Will. 4 & 1 Vict. c. 26. 

(h) Sect. 3. 

{I) Northeny. Carnegie^ 28 L. J., Ch. 930. 

(m) Sect. 6. 
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the grant (n), or by virtue of the Act (o), if there 
is no special occupant, and in either case the 
estate is assets in his hands to be applied and 
distributed in the same manner as personal estate 
of the testator or intestate. A rent so applicable 
does not, however, thereby lose its character of 
real estate, and where the deceased is domiciled 
abroad, it cannot be regarded as personal estate 
not liable to English duties {p). There can be no 
general occupancy of a rent or other incorporeal 
hereditament (g). 

(w) Northen v. Camegiey supra, (o) Sect. 6. 

Ip) Chatfield y. Berchtoldt, L. E., 7 Ch. 192. 
{q) Northen v. Carnegie, supra. 



f2 
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CHAPTEE YL 

OF THE LAND CHARGED AS AFFECTED BY T!HE RENT. 

In the present chapter it is proposed to consider 
the effect which the existence of the rent has upon 
the land charged with it, and upon dealings with 
such land. 

It may be observed, in the first place, that the 
existence of the rent does not make any difference 
in the qualities of or the incidents attaching to 
the land. The purchaser of land in consideration 
of a rent acquires exactly the same estate as the 
vendor has previously held, subject only to the 
rent and to the exercise of the incidental powers 
and remedies for securing it ; and not, as in the 
case of a demise, a mere chattel interest. Free- 
hold land will consequently remain freehold in 
his hands, though liable to the rent, and wiU 
continue subject to the same rules in regard to 
descent, devolution and the other incidents of 
freehold property as before. 

So long, however, as the rent remains in exist- 
ence, any transfer or other dealing with the land 
can only take effect subject to the charge, and to 
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the incidental powers and remedies (a). And as 
these, though incorporeal, are legal and substan- 
tive rights of property, and not mere ecjuities, the 
question whether a purchaser or mortgagee has or 
has not had notice of their existence is immaterial. 
The question of notice can, however, rarely arise, 
as it is the almost invariable practice to 'make 
every transfer of the land expressly subject to the 
rent, and where this is done the existence of the 
latter is disclosed by the most cursory investiga- 
tion of the title. 

On a sale of land subject to a rent, it is usual, 
as on an assignment of leaseholds, for the pur- 
chaser, to enter into a covenant to pay the rent 
and keep the vendor indemnified. Such a cove- 
nant is not impUed by the words in the habendum 
" subject to the payment of the rent " (b) ; but 
the fact of the conveyance being so made raises 
an equitable obligation on the part of the pur- 
chaser to keep the vendor indemnified (c). A 
like covenant by the mortgagor is generally 
inserted in a mortgage of such lands, in which 
case it is to be observed, it cannot, as with lease- 



(a) Braithwaite Y. Cooksey, 1 H. Bl. 465; Royal Bank 
V. Oardyne, 1 Macq. H. L. Ca. 358. 

(6) Wolveridge v. Steioard, 1 0. & M. 644. 

(c) Per Sugden, L. C, Jonea v. Kearney, 1 Dr. & War. 
at p. 155. 
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holds, be impKed imder the Conveyancing Act, 
1881 (d). 

A conveyance of the land subject to the rent 
does not release the transferor who has covenanted 
to pay it from the liability under his covenant (e). 
But it would seem to pass a liability under the 
covenant, which runs with the land, and may be 
•enforced against all successive owners who have 
"the estate of the original covenantor (/). There 
is against this view a dictum of Lord Holt in 
Brewster v. Kidgill{g)^ who is reported to have 
observed that he did not think the assignee 
•chargeable, and saw no reason why the covenant 
fihould run with the land against him. The 
point was involved in the question at issue in 
Roach V. Wadham (h). In that case land had 
been conveyed to uses as A. should appoint, and 
in default to his use in fee, yielding to the 
plaintiffs in fee a yearly rent, for payment of 
which A. also covenanted for himself, his heirs 
and assigns with the plaintiffs. By a subsequent 
deed A. appointed to the defendant's testator, 
and it was held that the defendant, claiming 

{d) Sect. 7 (D). 

(e) Millar v. Small, 1 Macq. H. L. Ca. 345; Hoyal 
Bank v. Oardyne, ibid, 358. 

(/) As to the devolution of the benefit of the covenant, 
see ante, pp. 88 — 92. 

{g) 12 Mod. 167 ; 1 Salk. 198. {h) 6 East, 289. 
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under the appointment which defeated the estate 
limited to the covenantor, was not liable nnder 
the covenant. The inference deduoible from this 
case is, that if the covenantor had conveyed the 
land by virtue of his ownership, instead of exer- 
cising his power, the defendant would have been 
liable (t), since otherwise it would have been idle 
to argue the case; an inference supported by 
Ijord St. Leonards (A:), who states that both the 
bar and the bench, who had the point distinctly 
under their consideration, and entertained a clear 
opinion upon it, treated it as clear that an action 
would lie if the defendant was assignee. 

With regard to the covenants to build upon the 
land, and to keep the buildings in repair, it is 
now settled that the burden does not run with the 
land, nor is an assignee subject to any equitable 
Uabnity on the ground of notice (/). The exist- 
ence, however, of such covenants with the atten- 
dant liability to be harassed by proceedings based 
upon them, forms a sufficient groxmd for a pur- 
chaser, who has not bought expressly subject to 
them, to decline to complete his purchase (m). 

Whenever upon a sale, partition, or other deal- 
ing with land subject to a rent, a division is 

(i) Byth. Prec. IV. 284. (k) V. & P. 13th ed. 483, 

{I) Haywood Y, Brunswick Building Society ^ 8 Q. B. Div. 
403. (m) Andrew v. Aitken, 22 Ch. Div. 218. 
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intended to be efEeeted, the question arises as to 
an apportionment of the liability to the rent 
amongst the various pieces of land. A valid 
apportionment cannot be effected without the 
consent of the person or persons entitled to the 
whole interest in the rent, and this consent is not 
likely to be readily given, since, as the whole 
rent is a charge on every part of the land, the 
security for it would thereby be clearly diminished. 
At common law, there can be no apportionment 
of a rentcharge, because it is an entire thing (n), 
and therefore if the owner of it purchases part of 
the land, the whole rent is extinguished (o) ; if, 
on the other hand, part of the land is recovered 
under a title paramount to the rent, the remainder 
is chargeable with the whole (/?). If, however, 
the imity of ownership of the rent and part of 
the land is effected by operation of law, as by 
descent, the rent is apportioned according to the 
value of the land (q). 

Under the provisions of the Inclosure Acts, an 
apportionment of any periodical fixed rent, or 
other certain payment charged upon lands or 
hereditaments, may be made by an order of the 

(w) Co. Litt. 147 b. 
(o) Litt. 222. 
] Ip) Co. Litt. 148 b. 

Iq) Litt. 224. 
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Land Commissioners (r) on the application of any 
persons respectively interested, according to the 
provisions of the Inclosure Acts (5), in the lands 
and in the rent. The Commissioners are first to 
satisfy themselves as to the expediency of such 
apportionment, and, if there is any doubt as to 
them, to inquire into and ascertain the extent, 
identity and boundaries of the lands charged. 
Any specific portion of the rent may, upon the 
application of the person interested in the lands, 
be charged and apportioned upon any 'part of the 
land in respect of which it is apportioned, so that, 
in the judgment of the Commissioners, such part 
be not of less than six times the annual value of 
the sum so charged. From the confirmation of 
the order the owner for the time being of the rent 
has all such rights and remedies for the recovery 
of the apportioned parts as against the portions 
of land severally charged therewith, as he had 
formerly for the recovery of the whole rent as 
against the land originally charged. The ex- 
penses of any such apportionments are paid by the 
persons making the application in such proportions 

(r) Formerly the Inclosure Commissioiiers (Settled 
Land Act, 1882, s. 48). 

(«) 7. e., tenants for life and other limited owners ; see 
8 & 9 Vict. c. 118, ss. 16—23 ; 17 & 18 Vict. c. 97, s. 4. 

F 5 
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and to such amounts as the Commissioners think 

fit(0. 

There are also special provisions for the appor- 
tionment of rentcharges created under the pro- 
visions of various statutes. 

As to tithe rentcharges, the commissioners of 
land tax for the county or place may alter the ex- 
isting apportionment in such manner and in such 
proportions, and to the exclusion of such lands, as 
the landowner, with the consent of two justices of 
the peace, may direct. Such altered apportion- 
ment is made by an instrument in writing under 
the hands and seals of the commissioners of land 
tax, and of the landowners and the justices. But 
no alteration is to be made whereby any rent- 
charge shall be sub-divided, so that any sub-divi- 
sion shall be less than 55. (u) 

Eents created under the Copyhold Act, 1843 (a?), 
^s the consideration for an enfranchisement by the 
lord of the manor, may be divided and apportioned 
by a person seized in possession of the rent, or 
■entitled to the receipt thereof for a particular 
estate, either in actual possession or in remainder 
or reversion expectant on a term of years, but, if 
in respect to an undivided share only, not without 
the concurrence of the person entitled to the other 

(t) 17 & 18 Yict. 0. 97, ss. 10—14. 

(w) 5 & 6 Vict. c. 64, s. 14. {«) 6 & 7 Vict. c. 23. 
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ft 

share (y), or by a person similarly entitled to the 
land charged, with the consent of the Land Com- 
missioners (s). But no division or apportionment 
is to be made unless with the concurrence and 
agreement of the person seized of the land, or en- 
titled to the receipt of the rents for such an estate 
as above mentioned (a). 

Eents created under the Improvement of Land 
Act, 1864i may be apportioned, or part of the land 
released, by an order of the Land Commissioners 
in the forms in the schedule to the Act, so that a 
separate and distinct charge may become charged 
on each separate farm or holding, notice being 
given to the grantee or assignee, but no charge is 
to be less than 20«. for each half-yearly pay- 
ment (ft). The order of apportionment or release 
is to be registered, and to take efEect from the date, 
subject to the continuance of all rights and reme- 
dies for the recovery of moneys already payable 
imder the charge (c), and the charges apportioned 
or released are to be deemed original charges (d). 

Under the Lands Clauses Consolidation Act, 
1845, if part only of the lands charged with any 
rent be required to be taken for the purposes of 
the special Act, the apportionment of any such 

{y) Sect. 4. {h) Sect. 68. 

(2) Sect. 5. (c) Sect. 69. 

(a) Sect. 6, {d) Sect.70. 



108 CHIEF RENTS AKD OTHER RENTCHARGES. 

cEargo may be settled by agreement between the 
party entitled to the charge and the owner of the 
lands on the one part, and the promoters of the 
undertaking on the other part; and if not so 
settled, is to be settled by two justices. If the 
remaining part of the land be a suflSeient security, 
the party entitled to the charge may, with the 
consent of the owner of the lands, release the 
lands required, on condition or in consideration of 
such other lands remaining exclusively subject to 
the whole (e). Any difference arising respecting 
the consideration to be paid for the release of the 
lands required from any charge, or from the por* 
tion thereof affecting such lands, is to be deter- 
mined as in other cases of disputed compensation 
imder the Act (/). On demand or tender of the 
compensation, so agreed upon or determined, to 
the party entitled to the charge, such party is 
required to execute to the promoters a release of 
the charge, and if he fail to do so, or to adduce a 
good title to their satisfaction, they may deposit 
the amount of the compensation in the Bank of 
England, and execute a deed-poll, and thereupon 
the rent, or the portion in respect whereof the 
compensation is so paid, will cease and be extin- 
guished (^). If any such lands be so released 

(e) Sect. 116. (/) Sect. 115. {g) Sect. 117. 
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from any such charge, or portion thereof, to which 
they were subject jointly with others, such last- 
mentioned lands will alone be charged with the 
whole or the remainder, as the case may be, and 
the party entitled to the charge will have all the 
same rights and remedies over them for the whole 
or the remainder of the charge as he had pre- 
viously over the whole of the lands. Provision is 
made for the endorsement on the deed creating 
the charge of a memorandum stating the facts (Ji), 
The expenses of these proceedings fall upon the 
promoters of the imdertaking. 

Where a proper legal apportionment cannot be 
obtained under any of the foregoing provisions, 
an imperfect one, not binding upon the owner of 
the rent, is often made, as between the owners of 
the respective portions of land. In such cases 
mutual indemnities against the liability to the 
apportioned parts become necessary, and the form 
which such indemnity is to take is often a ques- 
tion for discussion. A personal covenant of in- 
demnity is almost invariably included, and as 
under such a covenant no remedy accrues imtil 
actual disturbance, although the rent may be run- 
ning heavily into arrear (i), it is usually accom- 
panied by an express covenant to pay. It haa 

{h) Sect. 118. 

(i) Dart, V. & P. 5tli ed. 633. 
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been contended that a covenant for payment, 
associated in this manner with a covenant to in- 
demnify, is qualified and restricted by it (k). It 
is, therefore, desirable to make the two covenants 
distinct and independent the one of the other. 

Covenants of this description, or that the land 
shall be discharged of the apportioned rent (^), 
being merely personal and not running with the 
land, are not of themselves a sufficient indemnity, 
especially if the rent is to continue for a longer 
period than the duration of a life. Some remedy 
which will bind the land itself in the ^hands of 
successive owners therefore becomes necessary. 
The nature of the indemnity which, under such 
circumstances, a purchaser of a portion of the land 
can require was much discussed in the case of 
Casamajor v. Strode {m). In that case an estate 
subject to a perpetual rent had been sold in lots 
under conditions, one of which expressed that the 
rent was in future to be charged upon lot 1, and 
it was decided, in the first place, that the pur- 
chasers of the other lots were entitled, not to an 
absolute exoneration from the rent, but to an in- 
demnity from the purchaser of lot 1. It would 
appear from the discussion that the Court regarded 

{Jc) Saward v. Anatey, 10 Moore, 55. 
{I) Holt V. Earl of Arundel, Hard. 87. 
(m) 2 Swa. 347. 
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as the most suitable form of indemnity the creation 
of a new rentcharge out of lot 1, to be vested in 
trustees and to be exercised, when necessary, for 
the benefit of all the other purchasers, but some 
difficulty was raised as to its amoimt, it being 
obvious that if equal only to the original charge, 
there would be no provision for the necessary ex- 
penses attending its enforcement. These latter, 
it was suggested, might be provided for by a 
power of distress, over and above that incident to 
the rent, and this suggestion appears to have been 
adopted. As, however, it was afterwards pointed 
out(n), there was an apparent incongruity in 
using an elaborate method of indemnity which 
was on the face of it incomplete, and then sup- 
plementing its deficiencies by the aid of a simpler 
remedy, which, if sufficient for the one purpose, 
might well be employed altogether. The practice 
of creating a new rentcharge has accordingly been 
largely discontinued, nothiug being apparently 
gained by it, and a simple power of distress is 
now generally adopted in such cases. The validity 
of these powers of distress is imdoubted, and their 
efficiency is beyond aU question. It was anciently 
a common practice to collaterally secure a rent- 
charge by a power of distress over other land 

(n) Byth. Oonv. iv. 256. 
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than that directly charged (o). In such case^ 
both lands were charged, the one with the rent 
and the other with a distress for the rent, the one 
issuing out of land, the other to be taken upon the 
land (p). There is no doubt that the benefit of 
such a power will run with the exonerated land, 
if granted to the owner and his heirs and assigns 
or his heirs only (q), 

A term of years is sometimes limited in aid of 
an indemnifying rentcharge or of a power of dis- 
tress, but this can only be necessary where the 
interest to be charged is in reversion or remainder, 
so that there can be no distress. 

Under a contract for sale of land, subject to an 
apportioned rent, it will be taken, unless otherwise 
expressed, that a legal apportionment binding 
upon the owner of the rent is intended, and if 
such cannot be obtained, the purchaser wiU not 
be bound to accept the title (r). The existence 
of a power of re-entry is no objection where the 
particulars state that the several lots are subject 
to one rent which is to be apportioned or charged 
exclusively on one lot (s). 



(o) Lumley on Annuities, 226. 

Ip) Co. Litt. 147 a ; Locke v. Darley, 2 Dr. & War. 256, 

{q) Moore, 179; Noy, 5. 

(r) Barnwell and Harris, 1 Taunt. 430. 

(«) Walter v. Maunde, 1 Jac. & W. 181. 
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In the absence of any arrangement, two or more 
estates, subject in common to a rentcharge, are, as 
between tbemselves, liable to contribute to it in 
proportion to their actual income, not to their 
capitalized value (t). 

The owner of land, bought in consideration of a 
chief rent, sometimes resells it in lots in considera- 
tion of improved or " second " chief rents, as they 
are usually called (w), out of which he pays the 
original or " first " chief rent. In such cases, the 
indemnity on the resale takes the form of a power, 
enabling the owner for the time being of the land 
to deduct from the "second" chief rent payable by 
him any sums he may be compelled to pay by 
reason of the non-payment of the " first " rent; 
If, as often happens, this indemnity is insufficient 
owing to the fact of the " second " rents being 
individually smaller than the " first," it is generally 
supplemented by a power of distress over such part 
of the land originally charged as still remains in 
the vendor's hands. A fairly satisfactory indem- 
nity is thus obtained by all the sub-purchasers 
except the last, for whose resort no further pro- 
perty remains, while his land is itself liable to be 
resorted to by all the others. Under these cir-^ 
cimistances the final plot can often only be sold, 

{t) Ley V. Ley, 6 Eq. 174. 

(w) /. €., second in point of priority. 
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together with the "second " chief rents, which, in 

consequence, continue to be held with it, and in 

common with it bear the burden of the original 
rent. 

When the original chief rent has been exclu- 
sively appropriated to one portion of the land in 
exoneration of the remainder, a chief rent pre- 
viously .or subsequently created out of the exone- 
rated land, although liable to be postponed to the 
original rent, and therefore, strictly speaking, a 
" second " chief rent, is practically a " first," there 
being no rent payable out of it, and the payment 
of the original rent being secured by a power of 
distress over the onerated land. Such a rent is 
sometimes termed an " indemnified second " rent, 
and its value often approaches that of a " first " 
rent. In many of these cases there is quite a 
series of remedies over, and it is of the utmost im- 
portance that the chain should be complete, and 
that the benefit of the remedies should pass with 
the land or with the rent on every devolution, so 
that a person who has been compelled to make a 
payment on account of a rent not rightfully pay- 
able by him may be able to recover it directly or 
indirectly from the person by whom it ought to 
have been paid. 

The complex and yet complete working of these 
remedies over will be best illustrated by an ex- 
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ample. Let it be supposed that A., haying sold to 
B. in consideration of a rent of 40/., B. divides the 
land into four lots, and resells lot 1 to C. at a rent 
of 15/., and afterwards lot 2 to D., at a rent of 
18/., retaining in his own hands lots 3 and 4. He 
then sells the rent of 15/. to E., and the rent of 
18/. to F., granting to each for his indemnity 
against the rent of 40/. a power of distress over 
lots 3 and 4. On his subsequently failing to pay 
this rent, A. distrains, as he is entitled to do, on 
lot 1. C, the owner of this lot, to recoup himself, 
retains the rent of 15/., which should be payable 
to E., and distrains for the remaining 25/. on lot 2. 
D., the owner of lot 2, to recoup himself, retains 
the rent of 18/. due to F., and distrains for the 
remaining 7/. on lots 3 and 4, the owner of which, 
B., was in default. E. and F., similarly distrain 
on the same land, the one for the 15/. and the 
other for the 18/., which had been retained from 
them, and the whole 40/. is thus at last borne by 
the person in default. It is not to be supposed 
that such a course of proceeding as this is often 
necessary. On the contrary, it is believed that 
recourse to these powers is of very rare occurrence, 
the fact of their existence and known eflOiciency 
rendering a default infrequent. 

* It may here be observed that a person who is 
compelled thus to make a payment, and seek re- 
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imbursement from another source, is not entitled 
to interest on the money so paid (x). The terms 
of the power, however, usually provide that the 
distress shall cover all expenses occasioned by the 
default. 

Land of little value may, by the existence of a 
rentchaxge, be rendered onerous property within 
the provisions of the Bankruptcy Act, and there- 
fore liable to be disclaimed by* the trustee. 
Under the Act of 1869, which enacted (y), that 
any species of property other than a contract, a 
lease, or shares in a company, should upon dis- 
claimer revert to the person entitled on the deter- 
mination of the estate or interest of the bankrupt, 
but that if there should be no person in existence 
so entitled, in no case should any estate or interest 
therein remain in the bankrupt; it was decided 
that a disclaimer of land subject to a rent did not 
vest the legal estate in the owner of the rent, nor 
in equitable mortgagees of the land, but apparently 
vested it in the Crown (z). The Bankruptcy Act, 
1883, now enacts (a) that where any part of the 
property of the bankrupt consists of land of any 
tenure burdened with onerous covenants, the 
trustee, notwithstanding his exercise of any act 

{x) Bell V. Free, 1 Swa. 90. {y) Sect. 23. 

(z) £e Mercer and Moore, 14 Cli. Div. 287. 
(a) Sect, do. 
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of ownership, may by writing signed by him, 
within the period limited by the section, disclaim 
the property. The disclaimer operates to deter- 
mine, as from its date, the rights, interests and 
liabilities of the bankrupt, and his property, in or 
in respect of the property disclaimed, and also 
discharges the trustee from all personal liability, 
but does not further aflfect the rights or liabilities 
of other persons ; and the Court may on applica- 
tion make an order for the vesting of the property 
in any person entitled thereto on such terms as 
the Court thinks just. 
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CHAPTER VII. 

OF THE DETERMINATION OR EXTINGUISHMENT OF 

RENTS. 

The determination or extinguishment of a rent 
may be effected in various ways. 
I. By effluxion of time. 
II. By tlie expiration of the estate in the land 
upon which it is charged. 

III. By forfeiture or lapse. 

IV. By unity of ownership of land and rent. 
V. By release. 

VI. By redemption. 
VII. By the operation qf the Statutes of Limita- 
tions. 

We proceed to treat of these in their order. 

I. By effluxion of time. 

Little need be said as to this, which expresses 
the natural termination of the rent, according to 
the conditions of its creation. It is scarcely neces- 
sary to point out that a rent granted expressly for 
life or for a term of years cannot, by the terms of 
the grant, continue after the death, or the expira- 
tion of the term, or that a rent granted in tail, 
without a remainder in fee, will determine upon 
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the failure of the issue in tail (a). For the period 
of detfirmiuatiou of a rent granted -without express 
■wokU of limitation, the reader ia referred to a 
former chapter (fi). 

II. By the expiration of the estate in the land 
upon which the rent ia charged. 

It may happen that before tiie natural deter- 
mination of a rent, ocoording to the terms of 
its creation, the estate in the land poaeessed by 
the original grantor comes to an end, as, for 
example, by the expiration of an estate for life 
or in tail, or a term of years, by the happen- 
ing of some event upon which it was limited to 
determine, or by the establishment of a para- 
mount title. In such a case the rent can no 
longer continue as a charge on the land, but it 
may still subsist as a personal annuity binding 
the grantor (c). 

If the interest in the land is renewed by the 
grantor, or some person claiming under him, the 
renewed estate is bound by the charge, the owner 
of which is not liable to contribute anything 
towards the expenses of the renewal {d). 

(o) Turner t. Turner, Amb. 77C. 
(6) Ante, pp. 72, 73 and 75. 
(c) Pop. 87. 

{d) Per Sugden, L. C, Jbn« v. Kearney, 1 Dr. & Wftr. 
156. 
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III. By forfeiture or lapse. 

A rent may also cease by forfeiture, owing to 
the breach of some condition contained in the 
grant or devise. In modem times, a determi- 
nation on this account generally takes eflfect- 
under a limitation, the rent being limited to 
continue until the happening of the specified 
event, as, for example, until bankruptcy or alie- 
nation, or until marriage with or without con- 
sent. It may therefore be said to terminate 
naturally by eiHuxion of time. It was formerly, 
however, more usual to express the same thing 
in the form of a condition, upon the happening 
of which the rent determined (e). A condition 
was sometimes implied from the consideration 
for the rent, as where it was granted in return 
for services (/). If the grantee in such case 
refused or neglected to perform the services the 
rent became extinct (^), as in the instances of 
rents granted to lawyers and physicians pro 
consilio impendendo, there being however this dif- 
ference, that the physician was obliged to go to 
his patient, while the lawyer was to be attended 
by his client (^). In a recent case it has been 

(e) AcTierley v. Vernon, WiUes, 153. 

(/) Ante, p. 7. {g) Co. Litt. 204 a. 

. {h) Brooke's Abr. " Annuitie," pi. 7; 2 Viner's Abr. 
514, pi. 2. 
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held that a rentoharge granted in respect of the 
use of private roads and sewers, to be kept in 
repair by the grantee, was not determined hy 
reason of the roads becoming highways repair- 
able by the inhabitants at large, and the sewers 
becoming vested in the local authority, who dis- 
continued them (t). 

As a rent issues put of and is a charge upon 
land, its failure or lapse, whenever such occurs, 
accrues for the benefit of the owners of the land. 
Hence a rent which, under the MortmaLn Acts, 
or otherwise, is, in its inception, or becomes, sub- 
sequently void, does not (unless expressly so 
given), devolve upon other persons, but sinks into 
the land, and thereby becomes extinguished {k). 
A rentcharge, likewise, not being the subject of 
tenure, cannot escheat, but on the death intestate 
and without an heir of a person entitled to it in 
fee simple, it will sink into the land (/). 

[A Bill has, however, recently been introduced into 
Parliament by the Lord Chancellor, and may soon 
become law, providing that where a person dies with- 
out an heir and intestate in respect of any real estate 
consisting of any estate or interest, whether legal or 
equitable in any incorporeal hereditaments, the law 

(t) Merrett v. Bridges, 47 J. P. 775. As to conditions 
generally, see Jarman on Wills, 4th ed. 1 et seq. 

{h) Baker T. Hall, 12 Ves. jun. 497. 

(Z) Harg. n. Co. Litt. 298 a; Holden v. SmaXlhroohe^ 
Yaughan, 200. 

H. G 
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of escheat shall apply in the same manner as if th6 
estate or interest above mentioned were a legal estate 
of the deceased person in land held directly by him of 
Her Majesty.] 

IV. By unity of ownership. 

Under tlie rules of the common law, which, as 
will be seen below, have undergone some modifi- 
cation by the statutory application of equitable 
principles, a rent ceased to exist when the person 
who was owner of the rent became entitled to 
the whole legal estate in the land out of which it 
issued (m)y and the result was the same if he 
bjBcame entitled to part only of the land (m), the 
rent being entire, and against common right, and 
issuing out of every part of the land ; nor could 
the rent be apportioned (n), unless the unity of 
ownership was occasioned by course of law, as by 
descent, in which case it was apportionable accord- 
ing to the value of the land (o). And in such 
cases an expression of intention to the contrary 
was immaterial. Thus, a devise, to the owner of 
a rent, of part of the land out of which it issued, 
coupled with the devisee's acceptance of the devise, 
•effected an extinguishment of the rent, notwith- 
standing that the devise was expressly made in 
addition to the rentcharge(j9). 

(m) Litt. 222 ; Doct. & Stud. ii. eh. 16. 

In) Co. Litt. 147 b. (o) Litt. 222, 224. 

Ip) Dennett v. Fase, 1 Bing. N. 0. 388. 
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To effect an extinguishment, it is necessary 
that the estates, both in the rent and in the land, 
be in possession, for if either be in expectancy 
only, there wiU be no extinguishment until the 
particular estate determines (q). The two estates 
must also be of equal duration, or, instead of ex- 
tinguishment, there will be only a suspension of 
the rent, which will thus cease for a time, without 
running on in arrear (r), and revive again when 
there is no longer any unity of possession. Thus 
if the owner of a rentcharge for life, or in fee, 
accepts a term of years in the land, the rent is 
merely suspended, and on a surrender of the lease 
is revived (s) ; or if a rent is granted to the tenant 
of the land for life, the remainder in fee over, the 
rent is suspended during the estate for life, but 
will take effect immediately on its determina- 
tion (t) ; or if the tenant in tail of a rent purchases 
the land out of which it issues, the rent is sus- 
pended during his life, but the issue in tail may 
enforce it on his death (u)» i 

A rent granted to one of two joint-tenants of 
the land is not extinguished imless the grantee so 



(q) Weston and QarmorCs Case, 1 Leoiii 255. 

(r) Per Eaymond, C. J., 3 Swa. 596. 

(fl) Peto V. Pemberton, Cro. Oar. 101. 

{t) Oo. Litt. 298 a. 

(m) Eaverington^a CasCf Owen, 7. 

a2 
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elects, and a devise of it by him is strong evidence 
of his intention that it shall continue (a?). 

A rent which is collaterally secured by a power 
of distress over other lands than those directly 
charged, is not extinguished by such lands coming 
into the possession of the owner of the rent, because 
it does not issue out of them {y). But it would 
seem that the power of distress is in such case 
extinguished. 

The Judicature Act, 1873, now provides (2) that 
there shall not be any merger by operation of law 
only of any estate, the beneficial interest in which 
would not be deemed to be merged or extinguished 
in equity. 

According to the equitable rule as to merger of 
charges, when the owner of an estate becomes 
entitled to a charge upon it, the charge is deemed 
to be extinguished unless it be the intention of the 
owner to keep it on foot. Such an intention is 
presumed if he does some act to preserve the 
charge, or if, under the circumstances of the case, it 
would be for his own interest that it should continue 
to subsist (a). And although an intention may 
have been originally shown to keep the charge 
alive, as where on the purchase of the land certain 

(a?) Dyer, 319 b. (y) Co. Litt. 147 a. 

(2) Sect. 25 (4). 

(a) Swinfen v. Smnfen, 29 Beav* 199. 
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outstanding rentcharges were conyeyed to a tnis« 
tee in trust for the purchaser, yet an intention to 
merge may be inferred from subsequent dealings, 
I as when the purchaser in the case last mentioned 

devised the land specifically, without mentioning 
the rentcharges, and in such an event a convey- 
ance by the trustee so as to extinguish the rent- 
charges will be ordered (J). If a person thus 
entitled both to land and rent contract to sell the 
land free from incumbrances, as against the pur- 
chaser he cannot say that the rent is subsisting, 
but it will be deemed to be extinguished (c). 

Where, on the other hand, it is for the party's 
own interest that the charge should continue, an 
extinguishment will not be presumed. In JBt/am 
V. Sutton {d)j several life annuities charged upon 
real estate were given, one of them to the separate 
use of a married woman, who also took under the 
same will a reversionary life estate in the land, 
subject to the charges, but not to her separate use. 
The estate became insufficient to pay all the 
annuities, and on the married woman's life estate 
coining into possession and her husband dying, it 
was held that in the absence of any acts showing 
an intention to extinguish the charge, an intention 
to keep it up would be presumed. 

(5) VaMance v. Vallance, 2 N. E. 229. 
j (c) Mayhew on Merger, 131. {d) 19 Beav. 556, 
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• The hardship occasioned by the rule of the 
common law as to the extinguishment of the entire 
rent, when a part only of the land vests in the 
same owner has been relieved against in equity on 
the ground of ignorance of the facts. Thus, in 
Slater v. Buck (/), where a person entitled to a 
Tentcharge under a settlement purchased a small 
portion of the land charged, before the rent came 
to him and while he was ignorant of his right, an 
tipportionment was decreed. And in another 
case {g)y where a man on his marriage settled a 
rentcharge on his wife for her jointure, and after^ 
wards devised to her part of the land charged, the 
Court went further, and refused the apportionment 
asked for by the devisee of the remaining land, 
observing that the grantee of the rentcharge might 
distrain in all or any part of the lands for her 
rent, and that there was no reason to abridge h^ 
remedy in equity. 

And the rent will not be extinguished in equity 
by unity of ownership of land and rent, if one of 
them is held merely npon trust or by way of 
mortgage* 

Unity of ownership, and consequent extinguish- 
ment of the rent, is effected upon the exercise of any 
power of absolute re-entry upon the land reserved 

(/) Moseley, 256. 

{g) Knight v. Calthorpe, 1 Vem. 347. 
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to the owner of the rent, and exerciseable upon 
default in payment of the rent for a specified 
period, or in building upon the land, or doing any 
other act prescribed. 

No tithe rentcharge merges or is extinguished 
in any estate of which the person for the time 
being entitled to it may be seised or possessed in 
the lands on which the same is charged (A), 

V. By release. 

A rent may also be extinguished by the owner 
of it releasing the land from the charge, which 
release must be by deed. 

Until a recent statute {i) a release of any part 
of the land, however small, had the effect of ex- 
tinguishing the rent in the whole, on the ground 
that the rent, as an entire thing, coidd not be 
released in part {k). Now, however, a release 
from a rentcharge of part of the hereditaments 
charged therewith, does not extinguish the whole 
rentcharge, but operates only to bar the right to 
recover any part of the rentcharge out of the here- 
ditaments released, without prejudice nevertheless 
to the rights of aU persons interested in the here- 
ditaments remaining unreleased, and not con- 
curring in or confirming the release (/), 

(A) 6 & 7 WiU. 4, c. 71, 8. 71. 

(i) 22 & 23 Vict. s. 35. {k) 3 Bulstr. 232 ; Noy, 5. 

[l) 22 & 23 Vict. c. 35, s. 10. 
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A portion of the rent might, however, always 
be released, the release operating pro tanto only, 
and not extinguishing the whole rent {m). 

A general release of all demands has been held 
to release a rentcharge, and all future payments 
thereof, on the ground that the word "demand" 
is the most large and ample word in a release that 
may be (w), but it is doubtful whether this is now 
law, and it is olear that a release of all actions 
merely would not so operate (o), or at least would 
apply only to the arrears then actually accrued, 
as the word " actions" in this case is synonymous 
with " existing causes of action" (jp). 

A release, assignment or other disposition of 
any tithe rentcharge, so as to merge and extinguish 
it in the freehold and inheritance of the lands on 
which it is charged, may be made in such form 
as the Commissioners {q) approve, and to be con- 
firmed under their seal, by 

(1) Any person seised in possession of an estate 

in fee simple or fee tail (r) ; 

(2) Any person or persons who, either alone or 
together, are seised of or have the power 

(w) Co. Litt. 148 a. (n) Wooton v. Bye, Pop. 136. 

(o) Tukey. Cheek, Cro. Eliz. 897; Bigg's Case, Moore, 133. 
Ip) 8 Byth. Prec. 421. 

{q) Now the Land Commissioners (Settled Land Act, 
1882, s. 48). 
(r) 6 & 7 Will. 4, c. 71, s. 71. 
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of aoquirmg or disposing of the fee simple 
in possession («) ; 

(3) Any person in possession of an estate for 

life, in both lands and rentcharge, where 
both are settled to the same uses (t) ; or 

(4) The owners of glebe or other lands, where 
both lands and rentcharge belong to the 
same person in virtue of his benefice, or of 
any dignity, office or appointment held by 
him(t^). 

It is sufficient if the persons so empowered are 
entitled in equity (t?). Upon any such merger, 
any charge, incumbrance or liability affecting the 
tithe rentcharge may, with the consent of the 
Commissioners, be specially apportioned upon the 
lands or any other lands in the same parish of the 
same person (x). 

The holder of a rentcharge created under the 
Improvement of Land Act, 1864, who desires to 
extinguish it, may direct by deed that it shall be 
reunited to and merge in the beneficial interest in 
the land as if it were of the same nature and 
tenure (2/). 

The release under the Lands Clauses Consolida- 

(«) 1 & 2 Yict. c. 64, s. 1. (<) Ihid. s. 2. 

(u) 2 & 3 Vict. c. 62, s. 6. 

(v) 9 & 10 Yict. 0. 73, s. 19. 

(a;) 2 & 3 Vict. c. 62, s. 2. (y) Sect. 60. 

g5 
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tion Act, 1845, from a rentchaxge of part of the 
lands charged therewith has been dealt with in a 
former chapter {z), 

VI. By redemption. 

It is sometimes provided on the creation of a 
rent that the owner of the land may at any time 
during a specified period (which should not exceed 
the limits of the rule against perpetuities) (a) re- 
deem or purchase the rent or a portion of it at a 
price which is either specified or to be ascertained 
in a prescribed manner. And where there is no 
such provision, the parties respectively entitled 
may at any time afterwards agree to effect such ar 
redemption or repurchase. The Court will not, 
however, allow moneys in Court representing the 
purchase-money of settled estates to be applied 
at the instance of a tenant for life or other limited 
owner, in redeeming a terminable rentchaxge, 
which, if undisturbed, may eventually fall entirely 
upon him (6). 

During the last century it was a common practice 
for a borrower, instead of creating a mortgage on 
his land, to grant a rentoharge thereout to the 
lender with a clause of repurchase. Courts of 

(z) Ante, pp. 107-9. 

(a) L. & S. W. Bail, Co. v. Oomm, 20 Ch. Div. 362. 
{h) Ex parte Rector of Kirhameaton, Be Hull, Barnsleyy 
(fee. Bail. Co., 20 Ch. Div. 203. 
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equity, regarding such transactions as virtually 
mortgages, permitted a redemption of the rents 
so created, on payment of the principal so ad- 
vanced and interest, and this, although the mort* 
gagee might have been in regular receipt of the 
rentcharge for a considerable period, a distinction 
being established between such a grantee and a 
mortgagee in possession of lands, whom it would 
be a hardship to render accountable after the lapse 
of years {c). But where sixty years had elapsed, 
and the legal rate of interest had greatly altered, 
redemption was refused {d"). The repeal of the 
usury laws ha.s taken away the reason for such 
transactions as these, and when they now occur 
the Court regards them merely as purchases, un- 
less there are plain indications that the intention 
was to contract a debt {e). 

The Conveyancing Act, 1881 (/), provides that 
where there is a quit rent, chief-rent, rentcharge or 
other annual sum issuing out of land, the Copyhold 
(now Land) Commissioners shall at any time, on 
the requisition of the owner of the land or of any 
person interested therein, certify the amount in 
consideration whereof the rent may be redeemed. 

(c) MelloT V. LeeSy 2 Atk. at p. 496. 

[d) Floyer v. Lavington, 1 P. W. 268. 

(c) Knox V. Turner, L. E., 5 Ch. 515 ; Preston v. Nede, 
12 Ch. Div. 760. (/) Sect. 45. 
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Where the person entitled to the rent is absolutely 
entitled thereto in fee simple in possession or is 
empowered to dispose thereof absolutely, or to 
give an absolute discharge for the capital value 
thereof, the owner of the land or any person in- 
terested therein may, after serving one month's 
notice on the person entitled to the rent, pay or 
tender to thai person the amount certified by the 
Commissioners. On proof to the Commissioners 
that payment or tender has been so made, they are 
to certify that the rent is redeemed under the Act. 
Such certificate is final and conclusive, and the 
land is thereby absolutely freed and discharged 
&om the rent. Every requisition under this 
section is to be in writing, and every certificate is 
to be in writing, sealed with the seal of the Com- 
missioners. The section, which applies to rents 
payable at or created after the commencement of 
ihe Act, does not apply to tithe rentcharge, or to a 
rent reserved on a sale or lease, or to a rent made 
payable imder a grant or licence for building 
purposes, or to any sum or payment issuing out 
of land not being perpetual. 

The same Act also contains {g) a very wide 
provision under which land may be discharged 
from a rent by the payment of a sum of money 

{g) Sect. 3. 
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into Court. It enacts that where land subject to 
any incumbrance (a term which includes a charge 
of an annuity or other annual sum (A) ), whether 
immediately payable or not, is sold by the Court, 
or out of Court, the Court may, if it thinks fit, on 
the application of any party to the sale, direct or 
allow payment into Court of such amotmt as when 
invested in Government securities the Court con- 
siders wiU be sufficient, by means of the dividends 
thereof, to keep down or otherwise provide for 
that charge ; but there shall also be paid into 
Court such additional amount as the Court con- 
siders will be sufficient to meet the contingency 
of further costs, expenses and interest, and any 
other contingency, except depreciation of invest- 
ments, not exceeding one-tenth part of the original 
amount to be paid in, unless the Court for special 
reason thinks fit to require a larger additional 
amount. Thereupon the Court may, if it thinks 
fit, and either after or without any notice to the 
incumbrancer, as the Court thinks fit, declare the 
land to be freed from the incumbrance, and make 
any order for conveyance or vesting order proper 
for giving effect to the sale, and give directions 
for the retention and investment of the money 
in Court. After notice served on the persons 

(h) Sect. 2 (7); G. N, Bail. Co. and Sanderson, 25 
Ch. D. 788. 



134 CHIEF RENTS AND OTHER RENTCHARGES. 

interested in or entitled to the money or fund in 
Court, the Court may direct the payment or 
transfer thereof to the persons entitled to receive 
or give a discharge for the same, and generally 
may give directions respecting the application or 
distribution of the capital or income thereof. 

Proceedings under this section are assigned to 
the Chancery Division (t). The powers of the 
Court may, as regards land in the County Pala- 
tine of Ijancaster, be exercised also by the Court 
of Chancery of the County Palatine (k). 

Although this section is wide enough to include 
any rentcharge, it was probably meant to apply 
only to equitable annuities or terminable rents,, 
and not to perpetual chief rents created on sales 
of land ; and the Court will, it is anticipated, be 
reluctant to take away from the owners of such 
rents, without their consent, property which i^ 
settled on as durable a basis in the law as land 
itself {I). A vendor of land who has inadvertently 
agreed to sell without mentioning the existence oi 
such a rentcharge, will not be compelled to provide, 
for its discharge under this section if he has a 
power to rescind the contract (m). 

(i) Sect. 69 (1). {k) Sect. 69 (9). 

(Z) Patching v. Bull, 30 W. E. 244 ; G. N. Bail. Co. and 
Sanderson, 25 Ch.. D. 788. 
(m) G. N. Bail. Co. and Sanderson, supra. 
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"Under the Copyhold Act, 1843, any fee-farm 
rent or other charge upon any manor, not exceed- 
ing the amount of the annual quit rent payable to 
the lord of the manor, may be redeemed under 
the direction of the Chancery Division out of the 
money to be received for enfranchisement in the 
manor, which is to be paid into the Bank of Eng- 
land as directed by the Commissioners. And the 
Commissioners, with the consent of the person 
entitled to the charge, may direct that any other 
security in land, or money shall be substituted for 
the payment into the bank, and in that case, or in 
any case with the consent of the person entitled, 
direct that all or any part of the land to be en- 
franchised shall be entirely released from the 
rent (/^). 

The Copyhold Act, 1852, also enacts that the 
Commissioners shall, upon the request of the 
owners of land chargeable with a rentcharge 
under the Copyhold Acts, certify the sum in con- 
sideration of which it may be redeemed, and, 
when payment or tender of such consideration 
money has been duly made, certify that such rent- 
charge has been redeemed, and such certificate 
shall be final and conclusive ; provided that no 
such redemption shall be effected in the case of 

(n) Sect. 12. 
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rentcharges created before the passing of the Act, 
except with the consent in writing of the person 
or persons entitled to the receipt of such rent- 
oharge (o). Payment or tender after six months* 
notice is deemed due payment if the rent is held 
by a person absolutely entitled in fee simple in 
possession, or enabled to dispose of the fee simple 
in possession independently of the Act, and not a 
spiritual person entitled in respect of his benefice 
or cure, or a corporation prevented from aliening 
otherwise than under the Act (p). Otherwise the 
money is to be paid into the bank, and applied 
under the order of the Court of Chancery in the 
same way as money under the Lands Clauses 
Consolidation Act, 1845, or to trustees acting 
under the will, conveyance, or settlement, and 
applied by them (q). 

A gross rentcharge under the Tithe Commuta- 
tion Acts charged upon any land subject to 
common rights, or held or enjoyed in common 
during the whole of the year, may be commuted 
for a part of the land, or redeemed at twenty-five 
years' purchase pursuant to 23 & 24 Yict. c. 93, 
8. 20. And in other cases the redemption of tithe 
conmiutation rentcharges may be ordered by the 
Commissioners (r). 

(o) Sect. 37. {p) Sect. 38. (j) Sect. 39. 

(r) 9 & 10 Vict. c. 73; 23 & 24 Vict. c. 93, ss. 31, 32. 
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Vli. By the operation of the Statutes of Linii- 
tations. 
Under the Eeal Property Limitation Act, 1674, 
T^hich (8) is to be construed with the unrepealed 
portions of the former statute (^), it is enacted {u) 
that no person shall make an entry or distress, or 
bring an action to recover any rent but within 
twelve years next after the time at which the 
right to make or bring it shall have first accrued 
to some person through whom he okims, or if 
such right shall not have accrued to any person 
through whom he claims, then within twelve 
years next after the time at which the right 
shall have first accrued to the person making or 
bringing the same. The two Acts contain pro« 
visions in regard to the time at which in a variety 
of cases the right is deemed to have first accrued 
to the person claiming, or the person through 
whom he claims. In the case of dispossession or 
discontinuance of receipt of the rent, the right is 
deemed to have first accrued at the last time at 
which any such rent was received (a?). As in most 
cases the default only arises when the next suc- 
ceeding payment becomes due, which may be six 
or twelve months after the last receipt of rent, it 
will be seen that a practical dispossession for less 

(«) Sect. 9. (0 3 & 4 WiU. 4, c. 27. 

(w) Sect. 1. {x) 3 & 4 WiU. 4, c. 27, s. 3. 
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than the statutory period of twelve years may 
suffice to bring the statute into operation (y)« 

When an acknowledgment of the title of the 
person entitled to the rent is given to him or his 
agent in writing, signed by the person in receipt 
of the rent, the right is deemed to have first 
accrued at and not before the time at which such 
acknowledgment or the last of such acknowledge* 
ments was given (2). 

If at the time the right accrued the person en- 
titled is under any of the disabilities of infancy, 
coverture, idiotcy, lunacy, or unsoundness of mind, 
he or the person claiming under him may, not- 
withstanding the period has expired, make an 
entiy or distress or bring an action at any time 
within six years next after he has ceased to be 
under any such disability or has died, whichever 
first happens, the utmost limit for such disabilities 
being, however, thirty years («). 

At the determination of the period limited by 
the Acts the right and title to the rent is ex- 
tinguished (J). 

The statutes apply to an annuity issuing out of 

(y) De Beauvoir v. Owen, 5 Ex. 166. 
(«) 3 & 4 WiU. 4, c. 27, s. 14. 
(a) R. P. L. Act, 1874, ss. 3, 5. 

Ih) 3 & 4 Will. 4, c. 27, s. 34 ; De Beauvoir v. Owm^ 
supra. 
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land, which is in effect a rent (c). Where the 
land charged has been divided, and payment of 
the rent has been regularly made by the owner of 
a portion only, the statutes do not apply, and the 
charge may still be enforced against every part of 
the land ((/). And the result is the same where 
the payment is made by a person not owning any 
of the land, if there is, or may be presumed to 
have been, an arrangement for such person to 
indemnify the owners of the land (e). 

(c) James v. Salter y 3 Bing. N. 0. 544. 

(d) Archbishop of Dublin v. CooUy Ir. E., 12 Eq. 251 ; 
Woodcock V. Titterton, 12 W. E. 865. 

(c) Adnam v. Earl of Sandwich, 2 Q. B. D. 485. 
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CHAPTER Vni. 

OF PAYMENT OF RENTS. 

The instrument by wliich a rent is created usually 
specifies the days on wluch it is to be paid, and in 
^ particular on which day the first payment is to be 
made. 'In the case of a will, it is usually directed 
that the first payment shall be made at the expira- 
tion of three, six or twelve months after the testa- 
tor's death, and subsequent payments at quarterly, 
half-yearly or yearly intervals calculated from 
that date. 

It is not necessary that a rent should commence 
immediately, as it will be valid, though made 
to commence upon the death of a living person (a) 
or at any period which is within the limits of the 
rule against perpetuities (J). The payments may 
be appointed to be made quarterly, half-yearly or 
yearly, or in every second, third or fourth year, 
or at any other intervals of time, so that they be 
periodical and not irregular (c). Eentcharges 
created in lieu of tithes or under the Copyhold or 

(a) ThrocJcmerton v. Tracy , Plow, at p. 155. 

(b) Ante, p. 33. (c) Ante, p. 14. 
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Inclosures Acts, are by statute made payable by 
two equal half-yearly payments on the 1st July 
and 1st January in each year (d). 

If a rent is made payable at two particular 
feasts, pr on specified days in each year, this is 
taken to be by equal portions, though not so men- 
tioned, it being the most reasonable construction 
that a moiety should be paid at each day (e). 
And the same principle of division will apply 
where the rent is made payable quarterly or at 
other regular intervals. If made payable on a 
specified day in the year, " or within one month 
after," the rent is not due till the end of the 
month (/). 

Each periodical payment is sometimes termed a 
" gale '' or " gavel," «, e., a rent or duty, and each 
gale is a distinct debt (g). 

Kent is due in the morning of the day ap- 
pointed for payment, but is not in arrear until 
after midnight (h). The rule of the common law 
is that it should be demanded and paid on the 
land a little time before sxmset, so as to allow 
sufficient light to count the money, and the person 

(d) 6 & 7 Wm. 4, c. 71, s. 67 ; 4 & 5 Yict. c. 35, s. 36 ; 
8 & 9 Vict. c. 118, s. 75. (e) Gilbert on Eents, 61. 

(/) Clun*8 Case, 10 Co. 128 b. 

Ig) WoodfaU, L. & T. llth ed. 346. 

{h) Co. Litt. 202 a; Maund^a Case, 7 Co. 28 b; Clun*$ 
Case, 10 Co. 127 b. 
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making the demand must remain on the land till 
the sun has set, the demand being actually or 
constructively continued till that time {%), This, 
however, is only necessary where a power of 
re-entry is intended to be exercised upon non- 
payment, and not even then where the deed 
creating the rent dispenses with a legal demand. 
For the purpose of distraining a demand may be 
made at any time after the rent is due (;'), and 
although the landowner was ready on the land at 
sunset, if he did not tender it (k). Where there 
is a covenant to pay the rent without any place 
of payment being named, it is incumbent upon 
the covenantor to seek out the person to be paid 
and to tender the money, just as in the case of a 
covenant to pay a sum in gross (/). 

Eent may be remitted by post, but as this is a 
departure from the mode of payment marked out 
by law, any loss so occasioned will fall upon the 
payer, unless the use of the post has been recog- 
nised expressly or impliedly by the payee. An 
express direction from the latter to remit in this 
manner is sufficient to throw the loss upon him, if 

. (0 Note to PhilUpa v. BHdge, L. K, 9 0. P. 48 ; Wood- 
faU, L. &T. llthed. 357. 

(y) Maund's Case, 7 Co. 28 b ; Co. Litt. 143 b. 

{k) Horn v. Lefivin^ Salk. 583. 

\l) Haldane v. Johnson, 8 Ex. 689; 22 L. J., Ex. 264 ; 
17 Jut. 937. 
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the payer has used due caution, as hy registering 
the letter (?w). 

Payment of rent before it is due is not a fulfil- 
ment of the obligation imposed by the grant or 
covenant, but is in fact an advance to the payee 
which, when the rent falls due, becomes an actual 
payment (w). If in the meantime the rentcharge 
is granted away or devolves upon others, the pay- 
ment cannot be treated as a discharge of the rent, 
because the payee is no longer in a position to 
give such a discharge (w). 

Where the rentcharge has been transferred, the 
owner of the land is justified in continuing to pay 
to the former owner until he has notice of the 
transfer. Such notice may, however, be implied 
from circumstances known to the payer (o). 

An authority to another person to receive the 
rent, given without consideration, is revocable, 
and the death or bankruptcy of the person giving 
it amounts to a revocation. Such an authority 
does not operate as an assignment, even though 
a consideration be in fact given, if the considera- 
tion is not stated in the written memorandum (p). 



{m) WoodfaU, 361. 

{n) De NicholU v. Saunders, L. E., 5 0. P. 589 ; Cook v. 
GiAerra, L. E., 7 0. P. 132. 
(o) Cook V. Ouerra, supra, 
(p) Ex parte Rally Be Whitting, 10 Oh. Div. 615. 
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Each payment of rent as it accrues due becomes 
a debt, distinct from the right to the rentcharge. 
Hence arrears do not pass by a grant of the 
latter (g), and were only assignable in equity and 
not at common law, until the Judicature Act, 
1873, enabled the legal right to a debt or chose in 
action to be transferred by any absolute assign- 
ment by writing under the hand of the assignor 
not purporting to be by way of charge only, pro- 
vided express notice in writing be given to the 
debtor (r). When, therefore, the owner of a rent 
dies, although the rent itself will descend to his 
heir or devolve upon his devisee, or if he be merely 
tenant for life will either cease or devolve upon 
the remainderman, the arrears which have become 
payable in his lifetime will go to his executor or 
administrator as personal estate (s). 

Under the Apportionment Act, 1870, which it 
would seem applies to wills and other instruments 
coming into operation before its passing (^), rent- 
charges, annuities and other periodical payments 

(q) Williama v. Munningtony Eaym. 200 ; 1 Yentr. 108 ; 
2 Keb. 693, 739; Mirehome v. Bmnell, 8 Bing. at p. 
494. 

(r) Sect. 25 (6). («) 32 Hen. 8, c. 37. 

(<) Capron v. Capron, 17 Eq. 288 ; Re CUne'a Estate, 18 
Eq. 213 ; Bosengrave v. Burke y Ir. E., 1 Eq. 186 ; Lawrence 
V. Laiurence, W. N. 1884, p. 128 ; contra, Jones v. Ogle, 
8 Ch. 192. 
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in the nature of income are considered as aocniing 
from day to day and are apportionable in respect 
of time accordingly {u). An apportioned part 
from the day when the last preceding payment 
was due down to the day of death is therefore 
payable to the personal representative, in the case 
of a continuing rent when the entire portion, of 
which it forms part, becomes due, and ia the case 
of a rent determined by the death, when the next 
entire portion would have been payable if it had 
not so determined (x). But the person liable to 
pay the rent and the lands charged therewith are 
not to be resorted to for the apportioned part of 
an entire payment specifically, but the entire pay- 
ment when it becomes due, including the appor- 
tioned part, is to be received by the person who 
would have been entitled to the whole payment 
if the rent had not been apportionable, and the 
apportioned part, allowing proportionate pajrts of 
all just allowances, is recoverable from him by 
the executors or other parties entitled to it (y). 
Where the rentcharge continues to exist the entire, 
rent due is , accordingly to be paid by the land- 
owner to the person who would have been entitled 
to it at common law, that is to say, the heir or 
devisee, issue in tail, remaindennan, reversioner 

(m) Sect. 2. {x) Sect. 3. {y) Sect. 4. 

H. H 
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or other person upon whom the rentoharge de*' 
volves. Where the death occurs on one of the 
days appointed for payment of the rent, though 
after sunset, the payment is due to the person 
succeeding to the xentcharge (s). A payment at 
any period of the day, although the life tenant 
may afterwards die before sunset, is a good pay* 
ment as to the landowner, but the executors of a 
life tenant have in such a case, before rents were 
made apportionable, been compelled to account 
for it to the remainderman (a). 

It is the duty of a limited owner of land sub- 
ject to a rentcharge to keep down the payments 
regularly during the continuance of his interest (J), 
and this duty is specially enjoined upon him by 
statute in the case of a rentcharge created under 
the Improvement of Land Act, 1864 (c), which 
represents partly a repayment of capital and 
partly interest thereon (rf). The Court will not 
allow the remairung payments of such a rent* 
charge to be commuted by the payment of a lump 
sum out of the purchase-money on a sale of the 
land (e), 

(2) 1 Swa. 343 n. ; Lord Rockingham v. Penrice, 1 Salk. 
678 ; 1 P. W. 177 ; Norris v. Harruon, 2 Madd. 268. 

(a) Lord Bockingham v. Fenrice, supra. See 1 Swa» 
346, n. (6) Hayes v. Eayes, 1 Ch. Ca. 223. 

(c) Sect. 66. {d) Ante, p. 28. 

(c) Ex parte Rector of Kirhsmeaton, Re Hull, Barnsley, 
cfcc. RaiL Co., 20 Ch. Div. 203. 
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Upon the death, of a husband who was seised 
of a rentcharge in right of his wife, leaving an 
arrear due to him, the arrear will go to the wife 
and not to the executors of the husband (/), al- 
though if the rent had been received during the 
€30verture, it would have become the absolute 
property of the husband. 

The recovery of arrears of rent, it would appear, 
is not barred by the giving of a mere receipt for 
later rent, nor by the bringing of an action for 
the latter, nor by an avowry in replevin, or any- 
thing short of a release under seal ; but these acts 
are, of course, evidence from which a discharge of 
the earlier rent might be inferred (g). 
. The holders of rentcharges created by a rail* 
way company, under the Lands Clauses Consoli- 
dation Act, 1845 (A), are entitled to payment out 
of the land and out of the net earnings of the 
undertaking in priority to debenture holders (i). 

Where the jent is not paid 'by the landowner, 
and the owner of the rent consequently threatens 
to distrain on his tenant, holding under a demise 
subsequent to the grant of the rent, a payment 

(/) Co. Litt. 351 b ; Temple v. Temple, Oro. Eliz. 791 ; 
Salwey v. Salwey, Ambl. 692. 

(g) Palmer v. Stanage, 1 Lev. 43; Fountain v. Onalee, 
Comb. 59. 

(h) Sect. 10, ante, p. 69. 

(t) Eyton V. D, B. & C. Bail Co., 7 Eq.439. 

h2 
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by the latter to avoid distress operates pro tanto 
as a payment of the rent due from him to his 
landlord, and justifies him in refusing to pay 
the latter {/). And imder the Copyhold Acts, 
1841 {k) and 1852 (/), and the Improvement of 
Land Act, 1864 (m), a tenant paying any rent- 
charge under any of those Acts is expressly en- 
abled to deduct it from the rent payable by him. 
It is not, however, to be taken for granted that 
the same principle applies in the case of what are 
known as first and second chief rents (n), L e.y 
rents created upon successive sales of the same 
land, the former rent being payable by the owner 
of the latter, and the latter alone being payable 
by the owner of the land. In such cases it is 
usual upon the creation of the second rent to 
expressly authorize the landowner to deduct, on 
paying it, any money or expenses he may have 
been compelled to pay on account of the first rent* 
Where the rent has become in arrear, interest 
on the arrears will not be allowed as a general 
rule, but only under special circumstances, as 
where the acts of the person bound to pay show 
gross misconduct and opposition for the purpose 
of evading payment, or where delay has occurred 

(y) Taylor v. Zamira, 6 Taunt. 524. 

(k) Sect. 45. {I) Sect. 42. 

(m) Sect. 67. (n) Ante, p. 113. 



OF PAYMENT OF RENTS, 149 

through the claims of an inoumbranoer against 
whose incumbrance such person has covenanted to 
indemnify the owner of the rent (o). The Im- 
provement of Land Act, 1864, provides, however, 
that in the case of rentcharges created under that 
Act, interest on arrears may be recovered for any 
period not longer than six months, at the rate of 
five per cent, per anniun ; and if at the expiration 
of that period there shall not be sufficient distress, 
then the arrears shall continue to bear interest 
until payment or satisfaction (p) ; but no person 
becoming entitled to the land in possession, after 
the death or determination of the interest of a 

■ 

limited owner, is liable to pay arrears then unpaid 
beyond two years' payments ; and the amount he 
rso pays, and the costs, are a debt from the person 
-who ought to have paid the same {q). 

Under the Statute of Limitations (r), only six 
years' arrears of rent are recoverable against the 
land, but this statute has no application if and so 
long as the interest on which the rent is charged 
is reversionary («). And under the covenant to 

(o) Booth V. Leyceater, 1 Keen, 247 ; Taylor v. Taylor, 
8 Hare, 120 ; He PowelVs Trust, 10 Hare, 134 ; Martin v. 
Blake, 3 Dr. & War. 125 ; Torre v. Brovm, 5 H. L. Ca. 655. 

{p) Sect. 64. (q) Sect. 66. 

(r) 3 & 4 WilL 4, c. 27, s. 42 ; Humfrey v. Gery, 7 0. B, 
567. 

(«) Wheder v. Howell, 3 K. & J. 198, 
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pay the rent, which is governed as to limitation 
'by the statute 3 & 4 Will. 4, c. 42 (0, twenty 
•years' arrears may be obtained (u). 

It has been held that the taking of a bond, bill 
of exchange, promissory note, or other simUar 
security for rent, does not amount to a payment, 
nor suspend the right to distrain (x); but the 
grounds for the decision have been questioned (y). 
, When a rentcharge belonging to a judgment 
debtor has under a writ of elegit been deUvered 
by the sheriff to the creditor, the latter becomes 
entitled to be paid aU rent accruing due until the 
debt and costs are levied (s). The sequestrators, 
under a writ of sequestration, are also authorized 
to collect and receive all rents due to the 
debtor (z). Bent which has actually accrued due 
to a judgment debtor, and has therefore become 
a debt owing to him, may also be attached by the 
order of the Court, or a judge, master, or dis- 
trict registrar, imder the Bules of the Supreme 
Court, Ord. XLV., and payment made or execu- 
tion levied is in that case a valid discharge to 
the person liable to pay it as against the judg- 

. {t) Sect. 3. 

' (w) Paget v. Foley y 2 Bing. N. C. 79; Strachan v. ThomaSf 

12 A. & E. 636 ; Manning v. Phelps, 10 Ex. 59. 
* (cc) Davis V. Oyde, 2 A. & E. 623 ; Murray v. King^ 

5 B. & A. 165. 

(y) Woodfall, I/. & T. 361, 362. (z) AnU, p. 95. 
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ment debtor, although such proceeding may after- 
"wards be set aside, or the judgment reversed {a). 
' A rentcharge is not subject to deduction in 
respect of any burdens affecting the land upon 
which it is charged, other than its quota of the 
land tax (6), but only to such as under the cir- 
cumstances may fall upon the rent itself, such as 
legacy duty, succession duty, or income tax (c), 
and if it is expressly created free from deduction 
it will be exempt from the land tax. Legacy and 
succession duty are generally assessed upon the 
rentcharge directly, and not indirectly by way of 
deduction. Sometimes, however, under settlements 
and wiUs, when the rent arises by a death, the 
duty is paid by trustees, who deduct it by instal- 
ments from the first payments of the rent. This 
they are entitled to do unless the rent is given 
'* without any deduction in respect of any taxes," 
&c. " on the hereditaments or on the rentcharge," 
or woKls of similar import, in which case ihe duty 
will be raised out of the land in addition to the 
rent, and no deduction can be made (rf). With 
regard to the income or property tax, a landowner 
who has been charged to the tax, or has allowed 

(a) Ord. XLV. r. 7; Mitchell v. Lee, L. E., 2 Q. B. 259. 

(6) 38 Geo. 3, c. 5, s. 6. 

(c) 4 Davids. Prec. Conv. 3rd ed. 402. 

\d) Floyer v. Bankes, 3 De G., J. & S. 306. 
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it by deduction to his tenant, is entitled to deduct 
and retain out of any rentcharge, annuity, fee 
farm rent, quit rent, or other rent or annual pay- 
ment to which the land is liable, so much as 
amounts to the tax at the current rate on the 
amount of the rentcharge, and the person entitied 
to the latter and his agents are required to allow 
such deduction upon receipt of the residue, and 
the landowner is discharged as if the amount 
deducted had been actually paid (g) ; and no 
contract, covenant, or agreement touching the 
payment of taxes and assessments is to be deemed 
or construed to extend to this tax, or is binding, 
oontraiy to the intent and meaning of the Act, 
and all deductions and repayments authorized by 
the Act are to be made and allowed accordingly, 
notwithstanding such contracts, covenants, or 
agreements (^). Any person refusing to allcv^ 
any such deduction is liable to forfeit 50/., and all 
contracts, covenants and agreements made or en« 
tered into for payment in full without allowing 
such deduction are void (t). A provision in a deed 
for payment without deduction of a jointure or 
other rentcharge is therefore invalid as regards 
the property tax, which must be borne by the 

{g) 5 & 6 Vict. 0. 35, s. 60, Sched. A. iv. 10. 
\h) Ibid. s. 73. 
(i) Ibid. 8.103. 
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,owner of the rent (A;). It is possible, however, to 
aocomplish the same result either by oreatiag the 
rent of such an amount as, after deducting the tax 
at the current rate, will leave the net amount in- 
tended, or by augmenting the rent by a further 
sum equal to the amount of the tax (/). An agree- 
ment is not invalid as being contrary to the Act if 
it merely provides that on the rent being paid 
without deduction, all sums paid for property tax 
in respect of the rent shall be repaid, this being 
in effect a carrying out of the intentions of the 
Act {m). 

Although "contracts, covenants and agreements" 
are thus invalid so far as they provide for pay- 
ment without deducting the tax, a provision of 
this kind may be made by tvill (n) , and this notwith- 
standing the more general terms of the Act of 
1853 (o), which enacts that every person liable to 
the payment of any rent, annuity or annual pay- 
ment, either as a charge on property or as a personal 
debt or obligation by virtue of any contract, may 
deduct the duty, and that the deduction is to be 
allowed imder a penalty of 50/. {p). This section 
appears merely to repeat in a different and more 

(k) Floyer v. BanJcea, 2 N. E, 7 ; 11 W. E. 630. 
(Z) Feating v. Taylor, 9 Jur., N. S. 44. 
. (w) Lamb v. Brewster, 4 Q. B. Div. 607. 
(w) Feating v. Taylor, supra, 
\o) 16 & 17 Vict. 0. 34. {p) Sect. 40. 

h5 
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general form the requirements of the former Act, 
without reinforcing it in the ease of wills by 
anything corresponding to the enactment avoid- 
ing contracts for payment without deduction (^^y. 
'Whether or not therefore, under a will, the rent is 
to be free from deduction in respect to this tax 
must depend upon the meaning of the words used 
by the testator, there being no rule of law to pre- 
vent effect being given to his intentions (r), and 
the question in every case is one of construction of 
the language of the will. Under a devise of a rent 
" free from all deductions in respect of any present 
or future taxes," &o., the word " deductions " is 
construed by the word " taxes," with which it is 
associated, and it is accordingly held that the tax 
cannot be deducted (s) ; but it is otherwise if the 
gift is simply " free from aU deductions," income 
tax not being a deduction but a statutory charge {t)» 
A deduction from rent allowed by mistake is a 
payment j!?ro tantOy and cannot be recovered if the 
payee had at the time the means of knowing all 
the facts (w) ; and in the same way payments with^ 
out deduction of a rent liable to deduction will be 

(q) 4 Davids. Prec. 3rd ed. 406. 

(r) Per Klndersley, V.-O., Lord- Loved v. Duchess of 
Leeds, 2 Dr. & Sm. 62. 

(«) Be Bannerman, Bannerman v. Young y 21 Oh. D« 
105. 

{t) Gleadow v. Zeetham, 22 Ch. D. 269. 

(w) Bramston v. Bohins, 4 Bing. 11. 
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presTimed to have been made by mutual consent, 
and repayment wiU not be ordered unless imposi- 
tion or fraud be proved {v). 

Tithe rentcharge is subject to parliamentary, 
parochial, county and other rates, charges and 
assessments {x)y which are assessed either directly 
upon the owner of the rentcharge (y) or indirectly 
upon the occupier of the land, who is entitled to 
deduct the amount from the rent next payable to 
his landlord, the latter being in the same way 
entitled to deduct from the rentcharge payable by 
him, or otherwise to recover the same (s). 

(v) Nicholls T. Leeson^ 3 Atk. 573. 
\x) 6 & 7 Will. 4, 0. 71, B. 69. 
(y) 7 WiU. 4 & 1 Vict. c. 69, s. 8. 
\z) 6 & 7 WiU. 4, c. 71, 8. 70. 



156 CHIEF RENTS AND OTHER RENTCHARGES. 



OHAPTEE IX. 

OP THE REMEDIES FOR THE RECOVERY OF RENTS. 

The owner of a rentcharge is in most cases en- 
titled to a variety of remedies for its recovery, 
some of these being incident to it by law, and 
others conferred expressly by the instrument to 
which it owes its origin («). These remedies are 
as a rule independent of each other, and the exer- 
cise of one of them does not preclude the future 
exercise of any of the others (6), the election 
which was formerly necessary between the real 
remedy by distress and the personal remedy by 
writ of annuity (c) having been put an end to by 
the long disuse of the writ of annuity and its 
eventual abolition as a form of action. Thus, 
the fact of there being a power of entering on 
the land and satisfying the arrears out of the 
rents and profits does not prevent a distress (d) ; 
nor does the existence of a term affect the right 
to make such an entry (e). And a covenant for 

(a) Aniey p. 40 et aeq. 

(h) Monypenny v. Mony^penny^ 3 De G. & J. 572. 

(c) Antey p. 16. {d) Lumley on Annuitiee, 367. 

(e) Butler v. Lord Kensington, 8 Q. B. 430. 
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payment may be enforced although there is a 
right to distrain (/) or to enter and receive the 
r^nts {g). 

The existing remedies fall into two main divi- 
sions ; first, those which may be pursued against 
the land, and take effect by virtue of the charge 
and incidental powers, irrespective of the persons 
in whose possession it may be, so that they do not 
claim by title paramount to the person who 
created the charge ; and, secondly, those taken 
against the owner of the land personally, whether 
by virtue of a covenant or of his being in receipt 
of the profits of the land. These are the remedies 
which may be resorted to when there has been an 
actual creation of the rent, which, as pointed out 
in an earlier chapter (h), must be either by deed 
or wiU. When there is merely an agreement for 
the creation of such a rent, founded upon good 
consideration, relief may be obtained by action 
either for damages or to enforce a specific per- 
formance. And where the rent which is to be 
granted, or which is to be the consideration for a 
conveyance, is agreed to be for a life only, the 
death of the cestuis que vie will form no objection 
to the enforcement of the contract specifically, in 

(/) Cooke Y. Eerie, 2 Mod. 138. 

{g) Fountain v. Quavers^ 2 Shower, 333. 

{h) Ante, p. 31. 
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the one case, by compelling payment of tlie eon* 
fiideration money, and in the other by ordering a 
conveyance (t). 

• And the Court will make a decree establishing 
the right to the rent as a charge on the land, and 
defining its extent and priority in regard to other 
charges (k) wherever it is necessary, as, for ex- 
ample, when through process of time the remedy 
has become very difficult, the nature and origin 
of the rent being imknovm {l)y or the extent or 
boundaries of the land ill-defined, and distress 
being consequently impossible or hazardous. In 
such case a commission or issue is directed to set 
out or ascertain the boundaries and extent of the 
land (m). And on the same principle, where a 
rent is charged upon the residue of a testator's 
estate, an administration of the estate will be 
ordered so that the residue may be ascertained, 
though possibly at the expense of the owner of 
the rent (n). 



(f*) Kenney v. Wexham^ 6 Madd. 355. 

{h) Eyton v. 2>. B, & 0. Bail, Co., 7 Eq. 439. 

{I) Benson v. Baldwin , 1 Atk. 598. 

(w) North V. Earl of Strafford, 3 P. "W. 150; Holder v. 
Chamhury, 3 P. W. 256 ; Cox v. Foley, 1 Eq. Ca. Abr. 32; 
1 Vern. 359 ; Bouverie v. Prentice, B. 0. 0. 200 ; Arch- 
bishop of Dublin v. Coote, Ir, E., 12 Eq, 251. 

(n) Norman v. Johnson, 29 Beav. *77 ; Wbllaeton v. Wbl^ 
laston, 7 Ch. Div. 58. 
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L Eemedies against the Land. 

The remedies against the land are as follows :— ^ 
I. Distress. 

II. Entry and perception of rents and profits 
nnder the power. 
m. Receipt of rents nnder the term. 
rV. Appointment of a receiver or collector. 
V. Re-entry nnder a power. 
VI. Sale or mortgage by the Court. 
Of these remedies, the four first named may be 
resorted to again and again, as need arises. The 
others, as they involve the cessation of the rent, 
can only be once exercised. 

I. Distress. 

It is not iotended to enter here into any de- 
tailed consideration of the law of distress, which 
is fully and completely dealt with in the treatises 
on landlord and tenant (o), but only into such 
aspects of it as more particularly concern rent- 
charges. Speaking generally, it may be said that 
distress for a rentcharge follows the same course 
and is guided by the same rules as distress for a 
rent service, except where some particular enact- 
ment (p) is in terms confined to cases of landlord 
and tenant. 

(o) See Woodfall, L. & T. 12th ed. 382 et seq. 
(p) E, g,f the Agricultural Holdings Act, 1883, as. 
44—62. ' 
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Originally, as before stated (g), a power of dis- 
tress, though incident of common right to every 
rent service, and to rentcharges reserved for 
equality of partition among parceners (r), or 
assigned to a widow in . lieu of dower (s), was not 
incident to other rentcharges, and until supplied 
hy statute (^), needed to be expressly granted on 
the creation of the rent. And an express power 
is still necessary to make liable to a distress other 
land than that directly charged with the rent (w). 

Distress may be made immediately the rent is 
in arrear, i. e., on any day after that on which it 
becomes due, unless it is specially provided that 
a certain period is to elapse before the power is 
exercised. The power conferred by the Convey- 
ancing and Law of Property Act, 1881 (a;), is exer- 
ciseable only after twenty-one days. A similar 
period must elapse in the case of a tithe rent- 
charge (y), or rentcharges created under the Copy- 
hold Acts, 1841 (s), 1843 and 1844 (a) ; the In- 
closure Act6, 1845 (6), 1846 (c), and 1857 (d) ; or 

{q) Ante, p. 6. (r) Litt. 252. 

(«) Co. Litt. 169 b. 

{t) 4 Geo. 2, c. 28, s. 5 ; Conveyancing, &c. Act, 1881, 
8. 44 ; ante, pp. 18, 41. 

(w) Co. Litt. 147 a. (a;) Sect. 44. 

(y) 6 & 7 Will. 4, c. 71, s. 81. 

(z) Sect. 47. (a) Sect. 7. (5) Sect. 75. 

(c) Sect. 5. (d) Sect. 10. 
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the Improvement of Land Act, 1864 (e) ; and the 
owner of such rentcharges must also have given 
or left or sent by post(/) ten days' notice in 
writing to the usual or last-known residence of 
the tenant in possession. No more than two 
years' arrears are in these cases to be at any time 
recoverable by distress. A distress for tithe rent- 
charge may be made upon all the land in the 
parish occupied by the same owner or under the 
same landlord {g). 

Under the Inclosure Act, 1845 (^), the person 
entitled to a rentcharge on land allotted for the 
labouring poor, when such allotment is let and 
occupied as gardens, is not to distrain on the occu- 
piers, but may give notice to them and. to the 
allotment wardens, and shall thenceforth until the 
rents are paid be entitled to receive all the rents 
which shall accrue in respect of such gardens, and 
shall have the same remedies as the allotment 
wardens would have had if there had been no 
arrear. 

Anterior to the passing of the Lands Clauses 
Consolidation Act, 1845, many special Acts of 
Parliament, authorizing the construction of canals, 
railways, and other similar works, contained clauses 

(e) Sect. 63. 

(/) ^3 & 24 Vict. c. 93, as. 29, 30. 

Ig) 6 & 7 Will. 4, c. 71, s. 81. {h) Sect. 75. 
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authorizmg the purcliase of land in consideration 
of a rentcharge, for the recovery of which special 
remedies were given. It was not unusual in such 
cases to confer a power of distress, exercisable not 
only upon the land purchased, but also upon any 
other land belonging to the company (i). It is 
•now enacted by the Lands Clauses Consolidation 
Act^ 1845 (A), in reference to undertakings sub- 
sequently established, that the yearly rents re- 
served by any conveyance in consideration of an 
annual rentcharge payable by the promoters of 
the undertakings, shall be charged on the tolls or 
rates, if any, payable under the special Act, and 
shall be otherwise secured in such manner as shall 
be agreed between the parties, and shall be paid 
by the promoters of the undertaking as such rents 
become payable; and if at any time any such 
rents be not paid within thirty days after they so 
become payable, and after demand thereof in 
writing, the person to whom such rents shall be 
payable may either recover the same from the 
promoters of the undertaking, with costs of suit 
by action of debt in any of the superior Courts, 
or it shall be lawful for him to levy the same by 
distress of the goods and chattels of the promoters 
of the undertaking. A distress under this power 

(i) Leominster Canal Co, v. Norris, 7 T. E. 500* 
[k) Sects. 10, 11. 
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may te made upon the land purchased in oonside- 
ration of the rent(0. 

It sometimes happens that rents reserved on 
leases for long terms of years (and therefore rents 
service) have been severed from the reversion to 
wtich they were incident and assigned separately. 
In such a case, the common law right of distress, 
being merely a substitute for the ancient feudal 
forfeiture (m), and therefore an incident of the 
reversion, and not of the rent, would seem to be 
lost, and indeed apparently cannot be granted 
without the reversion (w). And it would appear 
doubtful whether the statute 4 Geo. 2, o. 28, is 
applicable to such a rent, which, when severed 
from the reversion, is no longer a freehold (o)* 
In most such cases, however, there is an express 
power of distress, the benefit of which has been 
regularly assigned with the rent, and where this 
is so, a distress would probably be supported. 
Where such a rent has been created subsequently 
to 1881, it would come within the provisions of 
the Conveyancing, &c. Act, 1881 (p). 

Where the lands to be distrained upon, or the 
goods thereon are in cmtodia kgiSy as where they 
are in the possession of a receiver appointed by 

(0 Eyton V. Denbigh B. & C. Bail. Co,, 6 Eq. 14, 488. . 
(m) Watkins' Conv. 103. (w) Litt. 227. 

, . (o) Ante, p. 40. (2?) Sect. 44, ante, p. 41. 
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the Court, a distress may not be made without 
the leave of the Court (^). But this leave vn3l 
not be refused where there is a clear right to 
distrain (r). 

Unless the terms of the power expressly re- 
quire it, it is not neoessaiy before distraint to 
make a special and formal demand of the rent, as 
in the case of a re-entry for nonpayment, for no 
loss or penalty will thereon ensue, but only a 
remedy for rent which is due (5), and the act of 
making the distress is itself a sufficient demand. 
But it is otherwise where the rent is made payable 
at a place oS the land charged, and after demand, 
or where the distress is made for an additional 
rent by way of penalty incurred by nonpayment 
of the principal rent (t). 

The power of distress being annexed to the rent, 
and devolving with it, may be exercised by the 
person who is for the time being entitled to the 
rent (w). And when the rent determines, the 
power ceases with it, so that arrears then due can- 
not be distrained for («?). There was thus at 
common law no remedy by distress for the recovery 

{q) Kerr on Eeceivers, 2nd ed. 132. 
(V) Eyton V. D. B, & (7. Bail. Co,, 6 Eq. 14, 488. 
(«) Maund'8 Case, 7 Co. 28 b ; Co. Litt. 143 b ; Dethick v. 
Bradborne, 2 Sid. 110, 117. 
(/) Lumley on Annuities, 368. 
{u) 3 Co. 22 b. (v) Tutter v. Fryery Winch. 7. 



REMEDIES AGAINST THE LAND. 165 

of arrears due at death to tenants for Kfe; nor was 
there any remedy for arrears due at death to 
tenants in fee or in tail, the executors or adminis- 
trators, to whom the arrears belonged (a?), having 
no estate in the rent. By statute 32 Hen. 8, 
c. 37, however, a double remedy, by action of debt 
and by distress, was given in these cases to the 
executors or administrators, the latter remedy 
being exercisable upon the lands, tenements and 
other hereditaments which were charged with the 
payment of such rents, and chargeable to the 
distress of the testator, so long as they remain in 
the seisin or possession of the tenant in demesne 
who ought to'have paid the rent, or of any person 
olaiming only by and from him by purchase, gift, 
or descent (y). Persons claiming by title para- 
mount (s), or not by the party only, but also by 
the law, as the lord on an escheat, or a tenant in 
dower, or by the curtesy (a), are not within the 
Act. 

The same Act contains a clause (6) giving similar 
remedies to a husband seised in right of his wife, 
enabling him after her death to have an action of 

(jc) Rives^ Casey Winch. 48. 

{y) See OgnelVs Case, 4 Co. 50 b ; EdricKs Case, 5 Co. 
118 ; Eool V. Bell, 1 L. Eaym. 172. 
(z) Lord Fair/ax v. Lord Derby, 2 Tern. 612. 
(a) Anon,, 1 Leon. 303; 3 Leon. 263. 
(&) Sect. 3. 
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debt and to distrain for the arrears unpaid in her 
lifetime. And this has been held to extend to the 
arrears which accrued not only during but before 
the coverture (c). 

Where husband and wife axe joint owners of a 
rent, on the death of the former the latter may dis* 
train in her own right for the arrears then due {d). 

As the rent issues out of every part of the 
land, distress may be made upon any particular 
portion, notwithstanding the land may have been 
divided or otherwise dealt with (c), the veurious 
parties interested being left in such case to their 
mutual remedies against each other. Where the 
rent has been divided several distresses may be 
made by the owners of the several portions, 
independently of each other (/), but the owner of 
either the whole or a part cannot divide the amount 
due to him, and distraiu for part on one portion of 
the land, and afterwards for the residue on an^* 
other (^). 

Distress may he made, a« for rent service, not 
only upon the goods of the landowner, but also 
upon those of a stranger not shown to hold the 
premises by title paramount, as by a prior de- 

(c) Co. Litt. 162 a. 

{d) Brown v. Dunneryy Hob. 208. 

(e) 1 EoU. Abr. 671, pi. 12. 

(/) RivU V. WaUon, 5 M. & W. 255. 

{g) Owens v. TTt/wwc, 4 EL & Bl. 579. 
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nuse (A). But it is said that the beasts of a 
stranger cannot be distrained for a rentcharge 
untU they are levant and couohant, so that notice 
to the owner of them may be presumed (t). The 
goods of a tenant who holds imder a demise prior 
to the creation of the rent cannot be taken under 
the power of distress (y). 

As the statute 11 Geo. 2, c. 19, s. 8, authoriz- 
ing landlords to distrain and dispose of com, 
grain, or other produce growing upon the land, 
does not extend beyond the case of landlord and 
tenant, no such distress can be made in the case of 
a rentcharge (k). 

A person entitled to a rentcharge may distrain, 
although a term of years to secure its payment is 
vested in himself, as iu such case the landowner is 
deemed an under-tenant at a rent equal to the 
rentcharge, and on this account liable to a 
distress (/). 

Where two or more rents are charged on the 
same estate in the land, priority in order of 
creation would seem to give no priority in refer- 
ence to the distress. A seizure by either would 
apparently be valid, and the goods once seized, 

{h) Johnson v. Faulkner, 2 Q. B. 925; Saffery v. 
Elgood, 1 A. & E. 191. 
; (t) Gilb. on Distresses, 38. (/) EoUe's Abr. 669. 

{k) Miller v. Oreen, 8 Bing. 92. 

(l) Fair/ax v. Gratj, 2 W. Bl. 1326. 
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being in the custody of the law, could not be 
interfered with by the other party (m). 

It is intimated in certain old cases that equit- 
able relief would be given if distress was prevented 
by fraud, as by converting the land into tillage, 
or letting the land lie fresh by depasturing it in 
the night time (n). 

II. Entry and perception of rents and profits. 

Where the instrument creating the rent con- 
tains an express power for the purpose, or where 
under the Conveyancing Act, 1881, such a power 
is implied (o), the person entitled to receive the 
rent may, whenever any part of it is in arrear 
for the specified period (in the statute forty days), 
enter into possession of and hold the land charged, 
or any part thereof, and take the income until 
thereby or otherwise all arrears then due or after- 
wards becoming due during his contiuuance in 
possession, and all costs and expenses, are fully 
paid. The power is usually given without im- 
peachment of waste. 

When this power is limited by way of use, 
there springs up as soon as the rent is in arrear 
for the specified time, a use which is served out 

{m) Luinley on Animities, 383. 

(w) Davy v. Davy, 1 Ch. Ca. 144; 1 Eq. Ca. Abr. 32; 
Champernoon v. Oubba, 2 Vem. 382. 
(o) AntCy p. 44, 
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of the original seisin and vests in the person 
entitled to the rent, and is immediately trans-* 
ferred into possession by the Statute of Uses. 
Such person accordingly acquires an actual in- 
terest in the land determinable by the satisfaction 
of the arrears (p). Where the power is created by 
grant, proviso or covenant, no use can thus arise, 
and, therefore, an actual entry is necessary to 
vest the possession. But an interest arises when 
the rent becomes in arrear, and it may be reduced 
into possession by ejectment (q), A legal demand 
of the rent is not necessary (r). 

The owner of a rent so entering into possession 
is not, it would seem, entitled to be recouped any 
expenses he may have incurred in repairing the 
property (s). Nor is he entitled to have the rents 
of the property kept in hand to meet his claim 
"when it becomes due; he must wait imtil the 
next rent day after his rentcharge becomes due (t). 
When all arrears and expenses are paid, the 
owner of the land is entitled to have possession 
redelivered to him (s). 

{p) JemrriottT* Cowley, 1 Saund. 112; 1 Lev. 170; Sid. 
223, 262, 344; Eaym. 135, 158. 

((?) Harg. n. Co. Litt. 202 b. 

(r) Dyer, 348 a; Biaas v. Horalei/, 3 Nev. & Mann. 
567. 

{s) Hooper v. Cooke, 25 L. J., Oh. 62, 467. 

(t) Ilasluck V. Fedlei/, 19 Eq. 271. 

li. I -^ 



170 CHIEF RENTS AND OTHER RENTCHARGES. 

In the case of tithe renteharges (v) and renl- 
oharges created nnder the provisions of the Copy- 
hold Acts, the Inolosure Acts, or the Improvement 
of Land Act, 1864 (a?), entiy is not allowed to be 
made without judicial process. "When the rent is 
in arrear forty days, and there is no sufficient dis- 
tress, a judge of the High Court may, upon affi- 
davit of the facts, order a writ requiring the 
sheriff to summon a jury to assess the arrears, ten 
days' notice being given to the landowner, and 
thereupon a writ of possession may issue directing 
the sheriff to put the owner of the rentcharge into 
possession of the lands until the arrears and costs 
are satisfied ; but not more than two years' arrears 
over and above the time of possession are to be 
recoverable. The Court has power to order an 
account, and the redelivery of possession and other 
summary relief. The entry in the case of a tithe 
rentcharge maybe upon all the lands in the parish 
occupied by the owner, or under the same land- 
lord {p)f and the owner of the rentcharge while in- 
possession may let the land for any period, not. 
exceeding one year, at such rent as can be reason- 
ably obtained (s). 

(v) 6 & 7 WiU. 4, c. 71, s. 82. 
{x) Antet pp. 27, 28. 
(l/) 6 & 7 WiU. 4, c. 71, s. 85. 
(z) 6 & 6 Vict. c. 54, s. 12. 
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m. Beceipt of rents under the tenn of years. 

Where a term is limited by the instrument 
creating the rent, or afterwards appointed under a 
power conferred by the instrument, or under the 
statutory power (a), the trustee or other person 
entitled to the term may enter by virtue of the 
estate in the land thereby vested in him, and re- 
ceive the rents and profits, and thereby raise the 
amount of the arrears and expenses. 

At common law the limitation of a term of 
years gives but an interesse termini until actual 
entry. If therefore prior to such entry a distress 
is made by the owner of a rentcharge created sub- 
sequently to the term, and therefore subject to 
it, the distress is valid as against the termor (b). 
It is otherwise if the term is limited under the 
Statute of Uses, possession being in such case 
vested immediately without entry. 

"Where, owing to the landowner's default, it has 
become necessary to put the term in force, although 
all arrears have been obtained, possession will not 
be ordered to be redelivered except upon such 
terms as will enable the trustee to resume it, and 
to receive the rents the moment the rentcharge is 
again in arrear, the landowner being allowed in 

(a) Ante, p. 46. 

(&) Miller v. Green, 8 Bing. 92. 

i2 
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the meantime to receive the rents as agent for the 
trustee (c). 

IV. Appointment of a receiver or collector. 

Where there is any difficulty in obtaining pay- 
ment of the rent by the ordinary methods, the 
Court will appoint a receiver to raise the ar- 
rears (d). Prior to the Judicature Acts, it was a 
rule of the Court of Chancery only to appoint a 
receiver where there was no legal remedy, and it 
was well settled that the appointment would not 
be made in the case of a rentcharge where there 
was a sufficient remedy by distress under either 
an express or statutory power {e). It would, how- 
ever, sometimes be made where the rents were 
insufficient, or the rent had been long in arrear (/). 
The Judicature Act, 1873, s. 25(8), now empowers 
the Court to appoint a receiver in all oases in 
which it shall appear to be just and convenient ; 
and under this enlarged power the old rule haa 
been so far broken into that an appointment has 
been made at the instance of a first mortgagee, 
although he had the legal estate and other addi- 
tional remedies (^). The existence of a power 

(c) JenJdne v. Milfordy 1 Jac. & W. 629. 

(d) White V. Smoky 22 Beav. 72. 

(e) BuQcton v. Monkhovse, Coop. G. 41 ; Sollory v. Leaver, 
9 Eq. 22. f/) Kehey v. KeUey, 17 Eq. 495. 

{g) Tillett v. Nixon, 25 Ch. D. 238. 
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of distress would therefore probably be no longer 
of itself an obstacle to similar relief being granted 
in the case of a rentcharge. 

Some of the earlier Canal and Eailway Acts, 
authorizing purchases of land in consideration of 
rents, contain special provisions for the appoint- 
ment of a receiver or collector of the tolls and 
rates granted by the Act, in the event of the 
rents being in arrear for a specified period. With 
regard to similar Acts passed since 1845, the 
Lands Clauses Consolidation Act applies, and the 
charge thereby created (h) upon the tolls or rates 
payable under the special Act, entitles the owner 
of the rent to the appointment of a receiver 
thereof by the Court if the rent becomes in 
arrear (t). 

V. Ee-entry under a power. 

At common law, an estate might be granted in 
fee simple, reserving rent, with a condition that 
if the rent were not paid at the times limited, it 
should be lawful for the grantor and his heirs to 
re-enter and avoid the estate. In this case, if the 
rent were not paid according to the deed, the 
grantor might enter upon the lands, and hold 
them in his former estate, because the grant was 

(h) Sect. 11, ante, p. 162. 

(t) Eyton V. n. B, & C. Bail. Co,, 6 Eq. 14, 488. 
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not absolute, but defeasible by the non-per* 
formance of the condition (A). And under the 
Statute of Uses, a similar power may take effect 
by way of springing or shifting use, according to 
the terms of the deed creating the rent, so as to 
defeat the estate limited to the purchaser of the 
land. Such a power has not been usually inserted 
in grants on chief rent imtil recent years, but it is 
now frequently employed in analogy to the power 
of re-entry common in leases. To be valid, its 
operation must be confined within the limits of the 
rule against perpetuities (/). 

The power is usually made exercisable, firstly, 
whenever the rent is in arrear for a long period, 
as one, two or three years ; secondly, upon breach 
of covenants to erect buildings, upon. the land 
within a specified period. 

Ee-entry for nonpayment of rent is sometimes 
made conditional on there being no sufficient dis- 
tress upon the land. And in all cases, where not 
expressly dispensed with by the terms of the 
power, a legal demand of the rent is necessary. 
The rules in regard to such a demand are very 
strict. It must be of the precise rent due, it 
must be precisely upon the day when the rent 

(Aj) litt. 325 ; Bac. Abr. Kent, K 4 ; Dyer, 348 a (13). 
{l) L. <fc. 8. W. Bail v. Oomm, 20 Oh. Div. 562 ; Dunn 
V. Flood, 25 Ch. D. 629. 
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is payable to save the forfeiture, i. e.j at the 
expiration of the one, two or three years, as the 
case may be ; it must be made a oonyenient time 
before sunset; and it must be made upon the 
land, and at the most notorious place upon it (m). 

ReKef against forfeiture by re-entry for nom- 
payment of rent is granted by the Chancery and 
Queen's Bench Divisions of the High Court on 
payment of the arrears with interest («). 

Ee-entry for breach of covenant is subject to 
the restrictions contained in the 14th section of 
the Conveyancing Act, 1881, which has efEect 
notwithstanding any stipulation to the contrary, 
and which applies to grants at a fee farm rent 
or securing a rent by condition made either be- 
fore or after the commencement of the Act. This 
section provides that a right of re-entry or for- 
feiture for a breach of any covenant or condition 
fihall not be enforceable by action or otherwise^ 
unless and until the grantor serves on the grantee 
a notice specifying the particular breach com- 
plained of, and, if the breach is capable of remedy, 
requiring him to remedy it, and in any case re- 
quiring him to make compensation in money for 

(w) Notes to Wms. Saunders, 434 ; FhUlipa v. Brid-ge^ 
L. E., 9 0. P. 48. 

{n) Wadman v. Calcraft^ 10 Ves. 67 ; Com. L. Pr. Act; 
1860, s. 1. . 
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the breach, and the grantee fails within a reason- 
able time thereafter to remedy the breach, if it is 
capable of remedy, and to make reasonable com- 
pensation in money to the satisfaction of the 
grantor for the breach. Where a grantor is pro- 
ceeding by action or otherwise to enforce such a 
right of re-entry or forfeiture the grantee may 
in the grantor's action, if any, or in any action 
brought by himself, apply to the Court for relief, 
and the Court may grant or refuse relief as the 
Court, having regard to the proceedings and con- 
duct of the parties under the foregoing provisions 
of the section, and to all the other circumstances, 
thinks fit, and in case of relief may grant it on 
such terms, if any, as to costs, expenses, damages, 
compensation, ^penalty or otherwise, including the 
granting of an injunction to restrain any like 
breach in the future, as the Court in the circum- 
stances of each case thinks fit. Eelief under this 
section has been given in several cases upon 
more or less stringent terms (o). 

As a general rule, he who enters or recovers 
by action for a condition broken is seised of the 
estate which the grantor had at the time of the 

(o) Quilter v. Mapleson, 9 Q. B. D. 672 ; Bond, v. 
Freke, W. N". 1884, p. 47 ; Jaquea v. Harrison^ 12 
Q, B. D. 136, 165; Buttledge v. Whelan, 10 Ir. E., 
C. L. 263. 
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estate made upon condition, and he may avoid all 
mesne charges and incumbrances ( p) . The bring- 
ing of an action for possession of the land was 
imder the old practice equivalent to an actual 
entry (q) ; but under the present practice this is 
questionable (r). 

VI. Sale or mortgage by the Court. 

Under its general jurisdiction to raise incum- 
brances charged upon an estate, the Chancery 
Division of the Court may direct a sale or mort- 
gage of the land charged in order to raise the 
arrears of a rentcharge (s). This relief will be 
granted if the rent is in arrear and the security 
deficient, as where the land is vacant and pro- 
ducing no income, or an income clearly insuffi- 
cient (t). A single failure to pay the rent will 
not suffice for the purpose if the rent be amply 
secured (w), nor will the owner of the rent be en- 
titled to the remedy though the security be insuffi- 
cient, or barely sufficient, if the rent is being 

{p) Co. Litt. 202. 

{q) Per Willes, J., Grimwood v. Moss, L. E., 7 0. P. 
at p. 364. 

(r) Ex parte Dyke, Re Morrison, 22 Ch. D. 410. 

(«) OupitY, Jackson, 13 Price, 721. 

(0 White V. James, 26 Beav. 191 ; Hall v. Hurt, 2 J. & 
H. 76; Horton v. Hall, 17 Eq. 437 ; Scott. W. F. v. Craig^ 
20 Oh. Div. 208. 

(u) Kelsey v. Kelsey, 17 Eq. 495. 

i5 
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regularly paid (x). Belief has also been refused 
where the land has not been in the hands of a 
tenant in fee simple, but has been subject to limi- 
tations in strict settlement (y). 

As the exercise of this remedy destroys the 
security for all future rent, it will naturally not 
be resorted to unless all other remedies are un- 
availing. 

II. Eemedies against the Person. 

The personal remedies for the recovery of a 
rentcharge are two, the first being by action of 
debt, and the second by action of covenant. It 
must be remembered, however, that for the pay- 
ment of rentcharges in lieu of tithes or created 
imder the Inclosure Act, 1845, no one is per- 
.sonally liable (z). 

I. Action of debt. 

The action of debt is an ancient remedy pro- 
vided by the common law for the recovery of 
certaiQ and fixed demands. Although the arrears 
of a rentcharge are clearly within the scope of this 
action, it was formerly only in exceptional oases 
that they could be recovered by means of it ; the 

(x) Be Potter, Potter v. Potter, 50 L. T. 8. 
(y) Oravea v. Hicks , 11 Sim. 551 ; Taylor v. Taylor, 17 
Eq. 324 ; vide Horton v. Hall, supra. 

(2) 6 & 7 WiU. 4, c. 71, s. 67 ; 8 & 9 Vict. c. 118, s. 75. 
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reason being that the rent was a real right, and 
properly recoverable by a real action, and the 
-existence of this higher remedy precluded any 
resort to the lower {a) . The remedy by real action 
was by writ of assize of novel disseisin, to which 
the owner of a freehold rentcharge or rent seek 
who had once been seised was entitled whenever 
he was disseised, i.e., put out of possession by the 
terretenant refusing or neglecting to pay, or other- 
wise (6). The action was brought against the 
tenants of the land, and the demandant recovered 
seisin of the rent and his arrears, damages, and 
costs {c). 

This remedy by real action was not applicable 
after the rent had determined, nor at any time if 
the rent was for yidars, this being a chattel and 
not a freehold interest. Hence, in both these 
cases, an action of debt lay, in the former for the 
arrears due before or at the time of determination, 
and in the latter for arrears due at any time. 
And there was no distinction in this respect be- 
tween rents created by deed and those created by 

will(rf). 

The executors and administrators of a tenant 

(a) Per Willes, J., Dodd$ v. Thompsoriy L. E., 1 0. P. 
133. 
(6) Bracton, iv. ch. 16, fo. 179; F. N. B. 178 E. 
(c) Litt. 233. {d) Wehh v. Jiggs, 4 M. & S. 113. 
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for life, or a tenant pur autre vie after the death 
of cestuia que vie, being thus entitled, by the com- 
mon law to an action of debt for arrears (e), the 
Btatute 32 Hen. 8, o. 37, already referred to {/), 
extended this remedy to the executors and admi- 
nistrfttors of tenants in fee simple and fee tail, 
onto ■whom any rent was due at death, for all the 
arrears so due, the remedy being against the 
tenants that ought to have paid the rent, or 
against the executors or administrators of such 
tenants (r;r). The same statute also, as already 
mentioned {h), gives an action of debt for arrears 
to a husband seised in right of his wife. 

All real actions being now abolished by the 
statute 3 & 4 WHL 4, o. 27, the remedy by action 
of debt has become applicable to all cases of rent 
in arrear(i). The action is properly brought 
against the pernors of the profits of the land {k), 
the liability arising by reason of the receipt of the 
profits, and it therefore lies against en assignee, 
and not merely against the oiiginal grantor (i). 
It was formerly the rule that all the pernors 
should be made defendants, but judgment can 



(«) Oo. Litt. 162 a, Harg. n. 

(/) Ante, p. 166. 

iff) Seot. 1. (A) Antt, p. 165. 

(0 Thmat T. SylveOer, L. E,, 8 Q. B. 368. 

\k) Du^a T. Mai/o, 1 Saund. 282, 
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now be obtained against the owner of part only of 
the l«uid (m). 

Although the action of debt, being personal, 
was in general trjmsitory, it was, in the case of a 
rentcharge, local, and, before the abolition of local 
venues, could only be brought in the county where 
the lands were situated ; and it is, or before the 
Judicature Acts was, still so far local as not to 
lie in this country when the land was situate in 
one of the colonies (w). 

An action of debt was always maintainable for 
rent service severed from the reversion (o). 

This remedy is expressly conferred by the Lands 
Clauses Consolidation Act, 1845 {p), and by many 
special Canal, Railway, and other Acts which pre- 
ceded it. 

In the case of a first chief rent payable by the 
owner of a " second " rent (q), the action will ap- 
parently not lie against the latter directly, there 
being no privity. Here, as in other cases, the 
person to be sued is the pernor of the profits of 
the land upon which the rent is charged, who 
must recoup himself by means of the indemnity 



{m) Booth V. SmitJiy 47 J. P. 759. 

(n) Whittaker v. Forhea, 1 0. P. D. 51. 

(o) Bac. Abr. Debt, 0. 

(p) Sect. 11, ante, p. 162. 

{q) Ante, p. 113. 
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(if any) which he possesses under the deed creating 
the second rent (r). 

H. Action of covenant. 

"Where the rent is created by deed, an action 
may be brought upon the covenants which, in such 
cases, are usually entered into by the person whose 
land is charged with the rent, and which some- 
times, when not expressly entered into, may be 
collected or inferred from the terms of the deed («)- 
Such covenantsr are generally for due payment of 
the rent, and to erect upon the land, and after- 
wards keep in good repair, buildings of a specified 
character and value. 

These covenants are never . impUed from the 
mere grant or Umitation of a rent. They axe 
.regarded as wholly collateral, and import obliga- 
tions which are entirely distiact from, and in addi- 
tion to, those incident to the charge on the land. 
Being construed according to the rules applicable 
to covenants and contracts in general, and irre- 
spective of the particular subject-matter, they 
operate differently in some respects from the 
charge. Thus a covenant to pay a rent is in 
effect the same thing as a covenant to pay a gross 

(r) AnUt p. 113. 

(s) Monypenny v. Monypennyy 3 De G. & J. 672 ; and 
see Weldon v. BradsTiaw, Ir. E., 7 ^q. 168. 
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siLin on a day certain. Hence it is incumbent 
upon the covenantor to seek out the person to be 
paid and to tender him the money ; and it is no 
defence to an action upon the covenant that he 
was upon the land at the proper time ready to pay 
the rent(^). And the remedy upon the covenant 
is not necessarily destroyed, even though the charge 
on the land may be void, or have expired, or be- 
come extinguished under the Statutes of Limita- 
tion (u). The benefit of the covenant does not 
devolve with the rent (a;), and although a pur- 
chaser who takes the same estate in the land as 
the original covenantor may be made liable under 
it (y), the covenantor does not, by transferring the 
land cum onerCy divest himself of his liability, 
but he or his estate continues for ever liable (s). 

T'he indefinite liability which a covenantor thus 
undertakes in reference to a rentcharge has often 
occasioned considerable embarrassment to his per- 
sonal representatives after his death, and placed 
an obstacle in the way of a speedy division of his 
assets. It is now, however, enacted by Lord St. 
Leonards' Act {a) as follows : — 

" Where any executor or administrator, liable 

(i) Haldane v. Johnson, 8 Ex. 689. 
(w) Ante, p. 90. 

{x) Ante, p. 92. (y) Ante, p. 102. 

(z) Millar v. Small, 1 Macq. H. L. Ga. 345. 
. (a) 22 & 23 Vict. c. 35, s. 28. 
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as such to the rent, covenants or agreements con* 
tained in any conveyance on chief rent or rent- 
charge (whether any such rent be by limitation of 
use, grant or reservation), or agreement for such 
conveyance, granted or assigned to, or made and 
entered into with the testator or intestate whose 
estate is being administered, shall have satisfied 
all such liabilities under the said conveyance or 
agreement for a conveyance as may have accrued 
due and been claimed up to the time of the con- 
veyance hereafter mentioned, and shall have set 
apart a sufficient fund to «mswer any future claim 
that may be made in respect of any fixed and 
ascertained sum covenanted or agreed by the 
grantee to be laid out on the property conveyed 
or agreed to be conveyed, although the period for 
laying out the same may not have arrived, and 
shall have conveyed such property, or assigned the 
said agreement for such conveyance as aforesaid 
to a purchaser thereof, he shall be at liberty to 
distribute the residuary personal estate of the 
deceased to and amongst the parties entitled 
thereto respectively, without appropriating any 
part or any further part (as the case may be) of 
the personal estate of the deceased to meet any 
further liability under the said conveyance or 
agreement for a conveyance ; and the executor or 
administrator so distributing the residuary estate 
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sliall not, after having made or executed s\ibh 
conveyance or assignment, and having, where 
necessary, set apart such sufficient fund as afore- 
said, be personally liable in respect of any subse- 
quent claim under the said conveyance or agree- 
ment for a conveyance ; but nothing herein con* 
tained shall prejudice the right of the grantor, or 
those claiming under him, to follow the assets of 
the deceased into the hands of the person or per* 
sons to or among whom the said assets may have 
been distributed." 

As between the land and the person, the former 
is in general primarily liable. Hence, where a 
jointure rentcharge was- created by settlement, 
which contained a coven«mt by the settlor to pay 
it, the land was held to be the primary fund, on 
the ground that the jointure was not in satis- 
faction of any debt due from the settlor, nor had 
his personal estate been benefited by any consi- 
deration for it{b). 

An action for damages for breach of the cove- 
nant to build, or keep buildings in repair, only 
lies as between the immediate parties or their re- 
presentatives. The benefit of the covenant does 
not run with the rent, nor does the burden of it 
run with the land (c). 

(b) Loosemore v. KnapmaUy Kay, 123. 

(c) Milnes v. Branch, 5 M. & S. 411 ; Haywood'^, Bruns^ 
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And specific perf onnance of such coyenants mil 
not in general be adjudged even as between the 
immediate parties, as they are for^ the most part 
too imcertain to enable the Court to cany them 
ovLt{d). But the Court will assume jurisdiction 
where there are the following three circumstances: 
first, that the work to be done is defined; secondly, 
that the plaintiff has a material interest in its 
execution, which cannot adequately be compen- 
sated for by damages ; and, thirdly, that the de- 
fendants have by the contract obtained from the 
plaintiflc possession of the land on which the work 
is to be done (e). 

trnck Building Society, 8 Q. B. D. 403 ; 45 L. T., N. S. 
699 ; Andrew v. Aitken, 22 Ch. D. 218. 

{d) Fry on Specific Perf., 2nd ed, 37. 

(c) Ibid. p. 38. 
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CHAPTER X. 

OF RESTRICTIVE COVENANTS AS AFFECTING FREE- 
HOLD LANDS. 

XiAND sold in consideration of a chief rent, being 
generally but a portion of an estate parcelled out 
for building purposes, is almost invariably sub- 
jected at the time of the creation of the rent to 
certain restrictions as to its future use, with the 
object of enforcing a general uniformity, and pre- 
serving the respectability of the neighbourhood. 
As a general rule, these restrictions are contained 
in the conveyance by which the rent is created, 
and they are rendered binding by means of cove- 
nants entered into by the purchaser, reciprocal 
covenants being sometimes given by the vendor 
with respect to the land which remains unsold. 
There is no absolute or necessary connection be- 
tween these covenants and chief rents, either of 
which may exist in reference to particular land 
without the other, but as they are so generally 
found together it will be convenient to append a 
brief summary of the law relating to the former 
60 far as they affect freehold lands. 

The common law has always recognized the 



188 CHIEF RENTS AND OTHER RENTCHARGES. 

* existence of certain well-known and definite inci- 
dents to land and its enjoyment, and, amongst 
others, certain easements or servitudes which may 
be enjoyed over it by parties other than the owner. 
Bights of common and sheepwalk, rights of way, 
water, light, and several other easements of a mis- 
cellaneous character (a), have from the earliest 
times been allowed to be attached to land, so as to 
bind successive owners. But to rights or restric- 
tions of a different nature the law refused validity, 
on the ground that it was inconvenient both to 
the science of the law and to the public weal that 
incidents of a novel kind should be attached to 
the land at the fancy or caprice of any ovnier (&)• 
Any covenants or obligations therefore which 
might be entered into by the owner of land in 
regard to its future use, such, for example, as not 
to build upon it, or not to use it for certain trades, 
were regarded as merely personal, binding the 
party and his representatives only in damages, 
but not imposing any liability upon the land 
which should follow it into the hands of succes- 
sive owners. 

Covenants of this latter description, however, 
though denied validity at law, are now enforced 

(a) Goddard on Easements, 73. 

{b) Per Lord Brougham, Keppel v. Bailey y 2 M. & K. 
c27. 
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specifically in equity by means of an injunction 
restraining a breach, granted not merely against 
the covenantor, but also against any person who 
subsequently acquires the land with notice of the 
covenant. And now that the rules of equity in 
all cases of conflict prevail over those of the com- 
mon law (c), an owner of land is practically 
enabled to attach to it incidents and restrictions of 
almost any kind he pleases, which may be regarded 
in analogy either to legal covenants running with 
the land, or to negative easements {«?). It is still 
necessary, however, to distinguish between these 
covenants, and the easements which exist at com- 
mon law. The former are not legal rights of 
property, being binding only by way of contract. 
Though unhmited in point of time, they are not 
void for perpetuity, the reason being either that 
they are not properly speaking estates or interests 
in land, or because they form an exception to 
the rule against remoteness like those estab- 
lished in many cases as regards easements and 
charities (6). 

A legal right of this description, attached to 
the land in the hands of successive owners, could 

(c) Judicature Act, 1873, s. 25 (11). 

{d) Per Jessely M. E., L, & S» W. Bail. Co* v. Gomrrif 
20 Oh. D. 683. 

(e) Per Kay, J., and Jessel, M. E., X. d^ 5. W. Bail. 
Co, V. Gomm, 20 Ch. D. 662. 
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not formerly be created by limitation of the land 
to the use that there should be certain specified 
restrictions, and subject thereto to the use of the 
purchaser in fee simple. Such a limitation, how- 
ever, was held to create an undertaking or cove- 
nant binding the purchaser or an assignee with 
notice (/). And now the Conveyancing Act, 
1881, provides (g) that a conveyance of freehold 
land, to the use that any person may have for an 
estate or interest, not exceeding in duration the 
estate conveyed in the land, any easement, right, 
liberty or privilege in or over or with respect to 
that land or any part thereof, shall operate to vest 
in possession in that person that easement, right, 
liberty or privilege for the estate or interest ex- 
pressed to be limited to him, and he and the 
persons deriving title under him shall have, use 
and enjoy the same accordingly. As there is 
nothing in this section to restrict the rights which 
may thus be limited to such as were recognized 
by the common law, it would seem possible by its 
aid to create obligations in regard to land of the 
same character as those supplied by restrictive 
covenants, but possessing besides the important 
advantage of being legally binding upon the land 
and its successive owners irrespective of notice. 

(/) JSodson V. Cojpparc?, 29 Beav. 4. 
(V) Sect. 62. 
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It is no objection to the vaKdity of covenants 
entered into by a purchaser that the vendor has 
not entered into reciprocal covenants with him, 
such as to subject the purchasers of the remaining 
land to like obligations, for the conveyance of the 
land is a sufficient reciprocal advantage to support 
the covenants (h). 

Under the Land Transfer Act, 1875, where 
any land is about to be registered, or any regis- 
tered land is about to be transferred to a pur- 
chaser for valuable consideration, there may be 
. registered as annexed thereto, subject to general 
rules and in the prescribed manner, a condition 
that such land or any specified portion thereof, is 
not to be built on or is to be or not to be used 
in a particular manner, or any other condition 
running with or capable of being legally annexed 
to land, and the first proprietor and every trans- 
feree and every other person deriving title from 
him shall be deemed to be affected with notice 
of such condition (i). 

And the Settled Land Act, 1882, which enables 
a tenant for life to sell the settled land, or any 
part thereof, or any easement, right, or privilege 
of any kind over or in relation to the same, or 
to make an exchange or partition {k)j provides 

(h) Child V. Douglas, Kay, 560. 

\i) Sect. 84. (Aj) Sect. 3. 
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that any restriction or reservation with respect to 
building on or other user of land, or with respect 
to any other thing, may be imposed or reserved 
and made binding, as far as the law permits, by 
covenant, condition, or otherwise, on the tenant 
for life, and the settled land, or any part thereof, 
or on the other party, and any land sold or given 
in exchange or on partition to him (/). 

The Nature of Eestnctke Covenants, 

It is only covenants of a negative character 
which are thus enforced by the Courts. An affir- 
mative covenant to do a certain act, as to build, 
will not, as we have seen, be in general enforced 
specifically (m), although sometimes the same re- 
sult practically will be obtained by the granting 
of a mandatory injunction restraining the defen- 
dant from allowing the work to remain unper- 
formed (w). But a covenant which is in terms 
affirmative, may be in substance negative, and, as 
such, enforced by injunction (p). 

Among the most usual restrictive covenants are 
the following : — 

(a) Not to erect any buildings upon certain 

(?) Sect. 4 (6). 

{m) AntCy p. 186; Haywood v. Brunswick Building 
Society, 8 Q. B. D. 403. 

(w) Cooke V. Chilcoit, 3 Ch. D. 694. 

(o) TulkY. Mcxhay, 2 Ph. 774; Catt v. Tourle, 4 Ch. 
664. 
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land {p). An advertising hoarding fas- 
tened to the land is a building within 
such a covenant (q). 

(b) Not to build beyond a certain line. A 

bay window is a building within such a 
covenant (r) ; and so is a wall fifteen feet 
high ; and a wall eleven feet high, with 
the roof of a vinery leaning against it ; 
but a wall eight feet high is not («). 
The projection a few inches too far 
of the lower part of the wall of a house, 
or of a brick porch, is not considered a 
breach (^). 

(c) Not to build beyond a certain height (w). 

(d) Not to erect or maintain any buildings, 

except of a specified class, as dwelling- 
houses, and those of not less than a 
specified annual value {v). 

(e) Not to carry on any trade or business gene- 

{p) Banhin v. Htiahiason, 4 Sim. 13 ; McLean y» McKay, 
L. E., 6 P. C. 327. 

(g) FococJc V. Oilhamy 1 Cab. & E. 104. 

(r) Lord Manners v. Johnson, 1 Ch. D. 673. 

(«) Child V. Douglas, Kay, 560 and iv. ; Bowes v. Law, 
9 Eq. 636. 

{t) Child Y. Douglas, supra; and see Gashin v. Balls, 
13 Ch. D. 324. 

(w) Lhyd V. X. C. & D. Bail, Co,, 2 Do G., J. & S. 
568 ; Bowes v. Law, supra, 

(v) Bowes V. Law, supra. 
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rally (which has been held to be broken 
by the use of buildings on the land for 
the education and lodging of 100 girls 
in connection with a charitable institu- 
tion for the daughters of missionaries, 
supported by voluntary contributions, or 
as a home for working girls carried on 
by a charitable society) (x) ; or to use 
any building as a shop (which term does 
not include a tavern) (y) ; or to use 
the land for any specified trade, e. g.^ as 
an hotel or public house (s), or beerhouse 
• (t. e.f a place where beer is sold to be 
consumed on the premises), or beer shop 
{L e.y a place where it is sold to be con- 
sumed off the premises) (a) ; or for any 
purpose which may be offensive, or a 
nuisance or annoyance \o the adjoining 
owners and occupiers, A school is not 

{x) Oerman v. Chapman^ 7 Oh. D. 271 ; RoUa v. Miller, 
25 Ch. D. 206 ; aff. on appeal, W. N. 1884, p. 132. 

(y) Coombs v. Cook, 1 Cab. & E. 76. 

(z) Jay V. Richardson, 30 Beav. 663 ; Nicoll v. Fenning, 
19 Ch. D. 258. 

(a) L. &N. W. Bail. Co. v. Qarnett, 9 Eq. 26; Bishop of 
St Allans v. Battershy, 3 Q. B. D. 359; London and 
Suburban Land and Building Co. v. Field, 16 Ch. IX 
645; ffolt V. Collyer, 16 Ch. D. 718; and see Pease 
V. Coats, 2 Eq. 688 ; Feilden v. Slater, 7 Eq. 523 ; Jones 
V. Bone, 9 Eq. 674. 
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a nuisanoe within suoli a covenant {b)^ 
but may be an annoyance (c). 

Where the object of a covenant is to preserve 
privacy, it is not necessary for it to purport in 
terms to do so. The fact of its being not to do 
€Ui act, the doing of which causes an invasion of 
jprivaoy, is sufficient (rf). 

A covenant by a vendor entered into with re* 
spect to land " opposite " that sold, applies only 
to the land immediately opposite, and of the 
width of the land sold (e). 

The Devolution of Liabilities and Rights under 
Restrictive Covenants, 
(A) The burden of the covenant. 

At common law it appears that the burden 
of a covenant wiU not run with the land where 
there is not the relation of landlord and tenant (/). 
But in equity, where a man by gift or purchase 
acquires property from another, with knowledge 
of a previous contract lawfully and for valuable 
consideration made by him with a third person to 
use the property for a particular purpose in a speci- 
fied manner, the acquirer cannot, to the material 
damage of the third person, in opposition to the 

(6) Harrison v. Ooody 11 Eq. 338. 

(c) Kemp V. Sohety 1 Sim., N. S. 517. 

(d) Lord Manners v. Johnson, 1 Ch. D. 673. 

(e) Patching v. Dubbins, Kay, 1. 
(/) 1 Sm. L. C. 90. » 

k2 



196 CHIEF RENTS AND OTHER RENTCHARGES. 

oontraot and inconsistently with it, use the property 
in a manner not allowable to the giver or seller (<7). 
If an equity is attached to property by the owner, 
no one purchasing with notice of that equity can 
stand in a different situation from the party from 
whom he purchases (A), notwithstanding that the 
covenant does not expressly extend to assigns (i), 
or is merely to obtain a covenant from future 
purchasers, the land being in this case equally 
subject to the restriction (k). The purchaser takes 
the estate subject to the equitable burden, with 
the qualification that if he acquires the legal estate 
for value without notice he is freed from it. If 
he takes only an equitable estate, he takes subject 
to the burden, whether he has notice or not (/). 

Constructive notice is sufficient to affect an 
assignee. A purchaser having notice of a deed 
forming part of the chain of title of his vendor, 
has constructive notice of its contents, and is not 
protected from the consequences of not looking at 

{g) Per Ejxight Bruce, L. J., De Mattoa v. Gtbaony 4 Do 
G. & J. 282. 

{h) Per Lord Cottenham, L. C, Tulk v. Moxhay, 2 Ph. 
774 ; Whatman v. GibaoUy 9 Sim. 196 ; Mann v. StepTiens, 
15 Sim. 377 ; Western v. McDermott, 1 Eq. 499 ; 2 Ch. 72 ; 
Colea V. SimSy Kay, 56 ; Keatea v. Lyony 4 Ch. 218 ; Cooke v. 
Chilcotty 3 Ch. D. 694. 

(t) WiUon V. Harty 1 Ch. 463 ; Feilden v. Slater y 7 Eq. 523. 

\h) Nicoll V. Fenningy 19 Ch. D. 258. f 

(l) Per Jessel, M. E., L, & 8. W. Bail Co, v. Oomm, 
20 Gh. D. 562. 
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it even by the most express representation on the 
paxt of the vendor that it contains no restriotive 
covenants, nor anything in any way a£Eecting the 
title; and a lessee, for however short a term, 
is equally bound to investigate the title (w). 
The third section of the Conveyancing Act, 1882, 
restricting the effect of constructive notice, does 
not exempt a purchaser from any liability under, 
or any obligation to perform or observe any 
covenant, condition, provision, or restriction con- 
tained in any instrument imder which his title 
is derived, mediately or immediately, and such 
liability or obligation may be enforced in the 
same manner, and to the same extent, as if the 
section had not been enacted. 

B. The benefit of the covenants. 

Where the subject-matter of the covenant is 
aomething relating, or annexed, or incident td 
land, the benefit will, according to the rules of the 
common law, run with the land on each successive 
transfer, provided that the transferee is in of the 
same estate as the original covenantee was(/}). 
"Whether a restriction as to the use of one piece of 
land is sufficiently annexed or incident to another, 
do that imder this rule the benefit of it will pass 

(m) Patman v. Harland, 17 Ch. D.. 353 ; Wilson v. 
Harty 1 Ch. 463 ; Feilden v. SlateVy 7 Eq. 623. 
(n) Sm. L. C. 87, 88 ; ante, p. 89. 
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vnth the latter, may be doubtful (o). But as in- 
equity the benefit of contracts and covenants is 
freely transferable, an assignment may always 
be made, and in some cases will be presumed. 
Wherever it appears that the covenant was en- 
tered into with the original covenantee, not 
merely personally, but as owner of the land, the 
benefit of the covenant will be deemed to pass 
with the land, without being expressly trans- 
ferred. Where, for example, a conveyance to a 
purchaser contains a covenant by the vendor with 
respect to land retained by him, the implication i» 
natural that the owner for the time being of the 
land conveyed is intended to be benefited, and 
no express assignment of it is necessary (p). And 
where land is laid out for sale in lots, under a 
general building scheme, with the intention that 
each one of the several purchasers shall be bound 
by, and shall, as regards the others, have the 
benefit of the covenants entered into by each, the 
right will enure to the assigns of each purchaser, 
or, in other words, run with his land($'). And 
this right exists, not only where the several parties 

(o) See KeUey v. Dodd, 52 L. J., Ch. 34. 

{p) Mann v. Stephens, 15 Sim. 377 ; Patching v. Duhhina^ 
Kay, 1 ; McLean v. McKay, L. E., 5 P. C. 327; Nicoll v. 
Fenning, 19 Ch. D. 258. 

' (q) Whatman v. Qihson, 9 Sim. 196 ; Coles v. Sims, Kay, 
66;, GaskinY. Balls, 13 Ch. D. 324'; Thornewell v. John» 
ton, 44 L. T. 768. 
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execute a mutual deed of covenant, but wherever a 
mutual contract can be sufficiently established (r). 
Where, however, there is no general building 
scheme, but various plots are successively con- 
veyed, each containing covenants by the purchaser 
with the vendor, and the expressed or otherwise 
apparent object of the covenant is not that they 
should be annexed to other property, but only 
that the vendor may be enabled more advan- 
tageously to dispose of his property, and for his 
own benefit, an assign wiU not be entitled to the 
benefit of the covenant unless he takes the whole 
of the land retained by the vendor, or imless the 
benefit of the covenant was part of the subject- 
matter of the purchase (s). 

In the common case of a building estate being 
sold in lots in consideration of chief rents, al- 
though in each case the covenants are entered 
into with the person to whom the chief rent is 
reserved, the benefit of them is not annexed to 
the rent, but to the land retained by the vendor. 
Hence, on a severance of title, the owner of the 
latter, and not of the former, will be entitled to 
enforce the covenants (t). This refers, of course, 
only to the restrictive covenants. The affirmative 

(r) Per Hall, V.-C, BenaU v. CowUahaWy 9 Oh. D. 125. 
[a) Ibid. ; Keaies v. Lyon, 4 Ch. 218 ; Lord Manners v. 
Johnson, 1 Oh. D. 673 ; Master v. Hansard, 4 Oh. D. 718. 
{t) Western v. McDermott, 1 Eq. 499. 



200 CHIEF RENTS AKD OTHER RENTCHARGES. 

oovenants usually oontained in such oonyeyanceSy 
such as to erect and repair buildings, are intended 
to secure the rent, and will devolve, if at all, with 
it and not with the land (u). 

Discharge of the Covenants, 

The rights acquired by means of restrictive 
covenants may, like other rights, be released by 
the party entitled to the benefit of them. But 
a release by one such party cannot aflfect the 
lights of purchasers or others who have also be- 
-oome entitled (x). Where a portion of an estate 
has been sold on chief rent to a purchaser, who 
^subsequently buys the rent, care should be taken 
that the release of the covenants securing the rent 
•does not extend to the restrictive covenants, which 
may still be necessary. 

The acquisition of the land by a railway or 
t)ther public company, imder the powers of a 
special Act of Parliament, operates as a discharge 
from the restrictive covenants, and no compensa- 
tion is payable on this account (y). 

The covenants may be in effect discharged by 
delay in the assertion of rights under them, or by 
acquiescence in breaches, or as the result of the 
acts of the party himself who is entitled to en- 

{u) See ante, p. 89. 

{x) Western v. McDermott, supra; Dart, V. & P. 6tL ed, 
774. 

(y) BaiUy v. De Crespigny, L. E., 4 Q. B. 180. 
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foFce them. If there is a general soheme for the 
benefit of a great number of persons, and then, 
either by permission or acquiescence, or by a long 
chain of things, the property has been either 
entirely or so substantially changed as that the 
whole character of the place or neighbourhood 
has been altered, so that the whole object for 
which the covenant was originally entered into 
must be considered to be at an end, the covenant 
can no longer be enforced (2). He who seeks to 
enforce a covenant of this kind must suflEer no 
such breach of the stipulation as wiU frustrate all 
the benefit that would otherwise accrue to the 
other parties to the agreement («). But he will 
not be denied his remedy merely because he has 
not attempted to prevent previous unimportant 
breaches (6), or because he has under particular 
circumstances allowed a waiver of the covenant 
in some out of the way comer of the estate not 
interfering at all with the general scheme (c). 

(z) Per James, L. J., German v. Chapman, 7 Ch. D. 
271; Duke 0/ Bedford Y. Trustees of British Muaeumy 2 My. 

6 K. 552 ; BoperY, Williams, T. & E. 18 ; Oaskinv. BallSy 
13 Oh. D. 324; Peek v. MaUhews, 3 Eq. 515; Kdsey v. 
Doddy 62 L. J., Ch. 34 ; 8ay&rs v. Collyer, 24 Ch. D. 180. 

{a) Boper v. Williams, supra ; Sayers v. Collyer, supra, 

(b) Western v. McDermott, 1 Eq. 499 ; Bichards v. Bevitt, 

7 Ch. D. 224 ; Jackson v. Winnifurth, 47 L. T. 243 ; 
ChiUy V. Bray, 48 L. T. 860. 

(c) German v. Chapman, 7 Ch. D. 271; Mitchell v» 
Steward, 1 Eq. 541. 

k5 — 
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Under the Land Transfer Act, 1875, any con- 
dition registered as annexed to land {d) may be 
modified or discharged by order of the Court on- 
proof to the satisfaction of the Court that such 
modification will be beneficial to the persons 
principally interested in the enforcement of such 
condition (c). 

The Remedies in Case of Breach. 
The person entitled to the benefit of the cove- 
nants may, upon a breach, sue either for damages 
or for an injimction restraining the breach, or for 
both. The latter remedy is available against 
eittxer tte original covenanL or his assignee with 
notice, the latter being subject to the same measure 
of relief, and standing in precisely the same 
position as if he were the covenantor, and it is 
not necessary, where there is a clear breach, to 
prove substantial damage in the one case more 
than in the other (/). The action may be main- 
tained by one only of several persons entitled, 
without making the others parties [g). The origi- 
nal covenantor is not a proper party if he has 
parted with all his interest in the property and is 

{d) AnUy p. 191. 
(c) Sect. 84. 

(/) Lord Manners v. Johnwa^ 1 Ch. D. 673; Bichards 
V. BeviU, 7 Ch. D. 224. 
• {g) Western v. McDermott, 1 Eq. 499 ; 2 Ch. 72. 
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not in any way in fault (A). A complete perform- 
anoe by the complaining party of all his obliga- 
tions is required as a condition of granting and 
oontinuing an injunction (t). 
' A mandatory injimction restraining the de- 
fendant from permitting buildings abeady erected 
to remain, and thus in effect adjudging that 
they be pulled down, is sometimes granted {k)y but 
only in extreme cases (/), and not when justice 
can be done without resorting to it (m), or where 
the building has been allowed to be erected with- 
out complaint (n). Damages may be given imder 
Lord Cairns' Act (o) in lieu of or in substitution 
for an injunction ( jo), but will not be where the 
plaintiff has fully established his right {q) . Under 
the old common law jurisdiction damages can 
only be given where the plaintiff is the cove- 
nantee, as the covenant does not run with the 
land (r). 

{h) Clement v. Welles, 1 Eq. 200. 

(t) Feto V. Brighton and Uckfield Rail. Co., 1 H. & M. 

{Ic) L. C. & 2>. Baih Co. v. Bully 47 L. T. 413. 
{f) Lady Stanley v. Earl of Shrewsbury , 19 Eq. 616. 
(m) Bowee v. Law, 9 Eq. 636. 
(n) Qashin v. Balls, 13 Ch. D. 324. 
(o) 21 & 22 Vict. 0. 27 ; Fritz v. Holson, 14 Oh. D. 543. 
{p) Bowes V. Law, supra; Nicoll v. Fenning, 19 Oh. 
D. 258. 
(j) Krehl v. Burrdl, 11 Oh. D. 146. 
(r) Kdsey v. Dodd, 52 L. J., Oh. 34. 
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Conveyances containing restrictive covenants 
have sometimes inserted a special power of entry, 
enabling the person entitled to the benefit of the 
covenants to enter upon the land and specifically 
perform or enforce the observance of them, and to 
receive the rents and profits until recouped the 
expense (s). Such a power is void for remoteness 
if not expressly confined within the limits of the 
rule against perpetuities (t). 

Covenants may also be enforced by means of 
the limitation of a rentcharge out of the land, 
with a proviso remitting payment so long as there 
is no breach (u). 

A rent made payable only on breach of cove- 
nants is not regarded as a penalty, and the right 
to it is not waived by the acceptance with a 
kaowledge of the breach of the principal rent, if 
.any (a?). 

(«) Ex parte Balph, De G. 219. 

(t) Dunn V. Flood, 25 Ch. D. 629. 

(w) See ante, pp. 49, 82. 

(x) Denton v. Richmond, 1 C. & M. 374. 
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PEECEDENTS OF ASSUEANOES OF OE 
EELATING TO EENTOHAEGES. 

• I. — Grant of a Sentcharge. 

This Indenture made &c., Between &c., Wit- 
NESSETH that in consideration of &c., the said 
A. B. as beneficial owner hereby grants unto the 
said 0. D. a yearly rentcharge of 50/. to be issuing 
out of and chargekble upon All &c. [^parcels]. To 
HOLD and receive the same unto the said 0. D. and 
his heirs {a)y To the use of the said E. F., his 
heirs and assigns, for ever [^or and the heirs (male) 
of his body, or imto the said E. F. and his assigns 
for his life, or for the life of G. H., or for the term 
of twenty-one years from the date hereof, or until 
he shall do or suffer something whereby such rent- 
charge if it were his absolute property would 
become vested in some other person], such rent- 

(a) A separate grantee to uses will only be requisite 
where it is desired to vest immediate possession in the 
cestui que uae under the Statute of Uses, as, for example, 
in order to qualify for the county franchise. See ante^ 
p. 74. 
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charge to be payable by equal half-yearly payments 
on eyery 25th March and 29th Septemhery free 
from all deduction, the first payment to be made 
on the 26th March next \a power of distresSy as in 
the next precedent, may he added if desired, but is 
not necessary]. And the said A. B. hereby cove- 
nants with the said G. D. and his (heirs and) 
assigns, to duly pay to him and them the said 
rentcharge at the times and in manner aforesaid. 
[Add acknowledgment and undertaking as to deeds if 
required.] In witness, &c. 



U. — Conveyance of Land in Fee Simple reserving 

a Chief Sent. 

This Indenture made &c.. Between A. B. 
(hereinafter called the vendor), of the one part, and 
C. D. (hereinafter called the purchaser), of the other 
part, WITNESSETH that in consideration of the 
yearly rent hereinafter reserved and of the cove- 
nants on the purchaser's part hereinafter contained 
the vendor as beneficial owner hereby conveys 
unto the purchaser. All that plot of land [parcels. 
See next precedent]. To hold the same unto and 
to the use of the purchaser, in fee simple. Yield- 
ing therefor, and the purchaser hereby grants. 
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thereout unto the vendor in fee simple, the yearly 
rent of 10/. to be issuing out of and chargeable 
upon the same plot of land and all buildings 
erected and to be erected thereon, and to be paid 
by equal half-yearly payments on every Ist May^ 
and Ist November J free from all deductions, the 
first payment being made on the 1st May next. 
[And the purchaser hereby grants unto the vendor 
that if the said rent or any part thereof shall at any 
time be in arrear fortwenty-one days, the vendor, his 
heirs or assigns, may enter into and distrain upon the 
said land or any part thereof and dispose according 
to law of any distress found, to the intent that 
thereby or otherwise the rent and all arrears, and 
all costs and expenses occasioned by non-payment 
thereof, may be fully paid. And further that if 
the said rent or any part thereof shall at any time 
be in arrear for forty days, although no legal 
demand has been made for payment thereof, the 
vendor, his heirs or assigns, may enter into possession 
of and hold the said land or any part thereof and 
take the income thereof until thereby or otherwise 
the said rent and all arrears due at the time of 
entry or becoming due during such possession, and 
all costs and expenses occasioned by non-payment 
thereof, shall be fully paid, and such possession 
when taken shall be without impeachment of 
waste]. And the purchaser for himself, and his 
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assigns, hereby covenants "with the vendor, his 
heirs and assigns \_for due payment of the rent^ 
to buildy repair^ Sfc, as may he desired. See next 
precedent]. And the vendor hereby acknowledges 
the right of the purchaser to production of ^c, 
and the delivery of copies thereof, and hereby 
undertakes for the safe custody thereof. In 

WITNESS, &c. 



III. — Conveyance of Land, part of a Building Estate, 
in consideration of a Chief Kent, created by 
Limitation, with Restrictive Covenants and 
other Provisions. 

l^This precedent contains incidental stipulations 
suited to a vanety of circumstances^ which may be 
adopted or not as desired.] 

This Indenture made &c.. Between A. B. of 
&c. (hereinafter called the vendor), of the one part, 
and 0. D. of &c. (hereinafter called the purchaser), 
of the other part, Witnesseth that in considera- 
tion of the rent hereinafter limited, and the cove- 
nants by the purchaser hereinafter contained, the 
vendor as beneficial owner hereby conveys unto 
the purchaser All that plot of land situate at 
in delineated and edged red in the mar- 
ginal plan abutting northwardly on and including 
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eight yards into Boad, eastwardly on and 

including six yards into Street, southwardly 

on and including six yards into Street, and 

i¥estwardly on and including six yards into 
Street, containing on the northerly side yards, 
on the easterly side yards, on the southerly 
aide yards, and on the westerly side yards, 
and in the whole square yards or thereabouts, 
more or less (^except the mines and minerals within 
or under the same land, and reserving unto the 
vendor, his heirs and assigns, power to get, work 
and carry away the same, making compensation 
for all damage thereby occasioned to the surface 
of the land and the buildings thereon). To hold 
the same unto the purchaser and his heirs, To 
THE USE that the vendor, his heirs and assigns, 
may henceforth for ever receive a dear yearly 
rent of 30/., to be chargeable upon and issuing 
out of the same land and the buildings for the 
time being thereon, and to be paid by two equal 
half-yeaxly payments on the 25th March and 29th 
September^ in every year, free from all deduction, 
the first payment to be made on the 25th March 
next. [And to the further use that the statu- 
tory power of distress shall be exercisable when- 
ever any part of the rent shall be in arrear, and 
the statutory power of entry and perception of 
rents and profits, whenever any part of it shall be 
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in arrear thirty days. Omit this if the statute is' 
to a/pply in its entirety. Express powers may be 
inserted J if desired^ as in Precedent II. <, prefacing 
each by the words " To the further ws^."] And to 
THE FURTHER USE that the Vendor, his heirs and 
assigns, as owner and owners of the neighbouring- 
land, shall henceforth have the easements, rights, 
liberties and privileges following in, over, or with 
respect to the land hereby conveyed, that is to 
say, first, a right of way for himself and them- 
selves, and all persons authorized by him or them, 
and for all purposes over and along such portions 
of the land as form parts of the adjacent roads or 
streets ; secondly, a right to the free running of 
water and soil in and through the sewers, drains^ 
soughs and watercourses, made or to be made 
under the land, with liberty to enter upon the 
land, to inspect the condition of and repair the 
same; and, thirdly, a right to the maintenance 
and observance of the restrictions as to the user of 
the land hereinafter specified {a). And as to the 
land subject and charged as aforesaid, To the use 

(a) See the Conveyancing Act, 1881, s. 62, antcy p. 190. 
If the section is correctly interpreted, this limitation will 
confer a legal right to the observance of the restrictions. 
But the insertion of the subsequent covenant by the. 
purchaser to observe them, which will be enforceable in 
the way hitherto usual, renders it unnecessary to rely on 
this. 
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of the purchaser, his heirs and assigns, for everl 
And the vendor, as beneficial owner, hereby grants 
unto the purchaser the following easements, rights, 
liberties and privileges. First, a right of way for 
himself, his heirs and assigns, and all persons 
authorized by him or them, and for all purposes 
over and along the remaining portions not hereby 
conveyed of the said roads and streets. Secondly, 
a right to the free running of water and soil in 
and through the sewers, drains, soughs and water- 
courses which the vendor owns, or is entitled to 
use, and communicating with those belonging to 
the purchaser; and, thirdly, the benefit in common 
with the other persons entitled thereto of the 
restrictive covenants already or hereafter to be 
entered into by purchasers from the vendor of 
neighbouring lands. To hold the same unto and 
to the use of the purchaser, his heirs and assigns, 
for ever. And it is hereby declared that the 
power conferred by statute of demising the land 
to a trustee for a term of years, in order to secure 
a rent, shall not be exercisable in respect to the 
rent hereby limited. And it is also declared that 
the land hereby conveyed shall be held by the 
purchaser, his heirs and assigns, subject to the 
restrictions following, namely, that no building 
shall be erected which shall not be in accordance 
with plans, elevations and specifications approved 
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in writing by the vendor's surveyor. That no one 
dwelling-house shall be of less clear annual letting' 
value than £ . That no building or erec- 

tion whatsoever other than projecting bay windows, 
or porches or garden walls, shall be erected out- 
side the building lines marked on the plan. That 
such garden walls shall be not more thsm 
feet, or less than feet in height, and shall 

be surmounted by an iron palisade, and be of 
neat and ornamental appearance. That the por- 
tions of the land forming parts of the adja^nt 
roads or streets shall remain for ever unbuilt upon. 
That every building erected on the land facing any 
of the said roads or streets shall front thereto, and 
lie parallel therewith. That no stable or out-house 
shall be erected to face or front, or open directly 
into any of the said roads or streets, or otherwise 
than into a properly enclosed yard at the side or 
back of the dwelling-houses, and to be enclosed 
by a wall. That the land or any building thereon 
shall not be used as or for an inn, beerhouse or 
beershop, nor for the purpose of carrying on any 
trade, business or employment whatsoever, nor 
otherwise than as a private residence, nor shall 
anything be done thereon which may tend to be a 
nuisance or annoyance to the neighbourhood, or 
may lessen the value of the neighbouring land. 
Akd the purchaser, for himself and his assigns, 
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hereby covenants with the vendor, his heirs and 
assigns, that he the purchaser and his assigns will 
duly pay the said rent at the times and in manner 
aforesaid ; and will forthwith enclose so much of 
the land as is not intended to form part of roads 
or streets, with sujBBlcient walls or fences of not 
less than feet in height, and always keep 

the same in repair. And will within two years 
from the date hereof erect and finish upon the 
land one or more good and substantial dwelling- 
houses, detached or semi-detached, with suitable 
outhouses and conveniences, and of brick or stone, 
or both, and of the clear yearly letting value of at 
least double the amount of the said rent, and for 
ever afterwards keep the same in good and tenant- 
able repair so long as they will stand, and when- 
• 

ever necessary restore, repair and rebuild the 
same or others in their stead, so that there may 
always be upon the land buildings of the value 
aforesaid. And will, whenever and in the manner 
required by the vendor, his heirs or assigns, or by 
the competent local authority make, flag and pave 
one-half of the said roads and streets, so far as 
oo-extensive with the land, conformably with the 
remaining portions thereof, and make proper 
sewers and drains thereunder of such widths, 
heights and levels, of such dimensions, with such 
declivities and falls, in such manner and on such 
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plan as shall from time to time be directed by the 
vendor's surveyor, and will at all times afterwards, 
imtil the same shall be adopted by the local autho- 
rity, keep such roads, streets, sewers and drains in 
good repair and condition. And will repay to the 
vendor, his heirs, executors, administrators or as- 
signs every sum of money expended by him or 
them in enclosing the said land (which may be 
done by him or them on default made by the pur- 
chaser), or in making, flagging, or paving such 
portions of the roads or streets, or making such 
sewers or drains, or in keeping the same in good 
repair and condition (all which may be done by 
him or them, at his or their option, in lieu of en- 
forcing the foregoing covenant by the purchaser 
in that behalf). And will at all times hereafter 
maintain and observe the restrictions hereinbefore 
specified, and will not permit anything to be done 
in contravention thereof. [Provided always, 
that whenever default shall be made in the observ- 
ance or performance of the foregoing restrictions 
and covenants, other than the covenant for pay- 
ment of rent, the vendor, his heirs or assigns, may 
at any time before the expiration of twenty-one 
years from the death of the survivor of the parties 
hereto, enter upon the land and the buildings 
thereon, and pull down and remove any buildings 
erected contrary to such restrictions or covenants, 



r^ 
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and do any axjt which may be requisite specifically 
to observe and perform the same. And if he or 
they shall not be reimbursed all the reasonable 
costs and expenses thereby incurred, may continue 
in possession until thereby or otherwise all such 
costs and expenses are fully paid, and such pos* 
session when taken shall be without impeachment 
of waste.] Provided also that if any part of the 
said rent shall at any time be in arrear for two 
years, and no sufficient distress can be found upon 
the premises, or if at the expiration of three years 
from the date hereof there shall not be upon the 
land one or more dwelling-houses erected and 
finished in conformity with the foregoing covenant 
in that behalf, or if afterwards the buildings upon 
the land shall be out of repair, and of a less annual 
value than double the rent, the vendor, his heirs or 
assigns, may at any time before the expiration of 
twenty-one years from the death of the survivor 
of the parties hereto, or if the rules of law will 
permit at any time afterwards, enter upon the land 
or any part thereof in the name of the whole, and 
thereupon these presents shall enure, and the pur- 
chaser and his heirs shall be seised of the land 
to the use of the vendor, his heirs and assigns for 
ever. [And the vendor hereby covenants with the 
purchaser, his heirs and assigns, that he will not 
sell or dispose of any of his neighbouring land. 
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except subject to restrictions similar to those here- 
inbefore contained, and will require each person 
taking any part thereof to enter into covenants 
to observe and maintain such restrictions.]* And 
the vendor hereby acknowledges the right of the 
purchaser to production, and the delivery of eopies 
of the documents of title specified in the schedule 
hereto, and imdertakes for the safe custody thereof. 
[And it is hereby agreed that if at any time 
within the period of five yeaxs from the date 
hereof, the purchaser, his heirs Or assigns, shall 
desire to reduce the said rent by purchasiug £ 
per annum part thereof at the price of £ 
and shall give to the vendor, his heirs or assigns, 
one calendar month's written notice to that effect, 
the vendor, his heirs or assigns, will, at the expira- 
tion of the notice, or within one calendar month 
thereafter, upon payment of the price and of all 
arrears of rent, and of the proportion due from 
the last preceding day of payment, and at the 
purchaser's expense, release such part of the rent 
and all future payments thereof.] [And it is 
hereby agreed ttiat if at any time within the 
period of years from the date hereof the 

purchaser, his heirs or assigns, shall desire to pur- 
chase the rent hereby limited, at the price of 
£ , and shall give to the vendor, his heirs 

or assigns, one calendar month's written notice to 
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that effect, he or they shall be deemed the pur- 
chaser of the rent at that price, as from the date 
of the expiration of such notice, and upon pay- 
ment, at any time within one calendar month 
thereafter, of the purchase-money and of all 
arrears of rent, and of the proportion due from 
the last preceding day of payment, the vendor, 
his heirs or assigns, will, at the expense of the 
purchaser, his heirs or assigns, convey the rent to 
him or them, and release or assign the benefit of 
the foregoing covenants for payment thereof aad 
for the erection and keeping in repair of buildings 
upon the land, and for otherwise securing the rent, 
but reserving the benefit of the covenants restric- 
tive of the user of the land. And for the purpose 
of such sale the title to be shown by the vendor 
shall comprise only such documents and things 
as shall be dated or happen after the execution 
hereof.] In witness, &c. 

The Schedule above referred to. 

[^Documents of Title,'] 



H. 
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17. — Similar Conveyance by Mortgagor and 

Mortg^ee. 

This Indenture, made &c., Between A. B., of 
&c. [jnortgagee]y of the first part, C. D., of &c. 
[mortgagor]^ of the second part, and E. F., of &o. 
(hereinafter called the purchaser), of the third part. 
Whereas \recite mortgage]. And whereas the 
said C. D. has agreed with the purchaser for the 
sale to him of the hereditaments hereinafter de- 
scribed in fee simple in possession, in consideration 
of a perpetual yearly rent of £ , to be 

limited thereout, and the said A. B. has agreed 
to join in these presents to efEectuate the sale. 
Now THIS Indenture witnesseth that in con- 
sideration of the rent hereinafter limited, and of 
the covenants by the purchaser hereinafter con- 
tained, the said A. B., as mortgagee, by the 
direction of the said C. D., as beneficial owner, 
doth hereby convey and release, and the said 
C. D., as beneficial owner, doth hereby convey and 
confirm unto the purchaser. All &c. \_parcel8^ as 
in last precedenf]. To hold the same discharged 
from all claims imder the said mortgage, unto the 
purchaser and his heirs, To the use that the said 
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A. B., his heirs and assigns, may &o. [^limitatiom 
as in last precedenf]. And it is hereby declared 
that the said A. B., his heirs and assigns, shall be 
seised of the rent hereby limited subject to the 
like equity of redemption as was subsisting in 
respect to the land hereby conveyed immediately 
before the execution hereof. [^Here follow pro^ 
msiom as in the last precedenty the powers being con- 
/erred on A. B,<, and the covenants entered into tvith 
him and separately/ with . C. 2).] And the said 
A. B. and C. D. hereby acknowledge the right of 
the purchaser to production and the delivery of 
copies of &c., and the said 0. D. hereby under- 
takes for the safe custody thereof. In wit- 
ness, &c. (a). 



(a) As to the additional stamp duty in respect of this> 
deed, see antey p. 52. 



12 
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v.— Appointment of Settled Land in consideration 
of a Eent nnder a Power. 

This Indenture, made &c., Between A. B., of 
&o., and C. D., of &c. [trustees mth power ofsaie^, 
of the first part, E. F., of &c. [tenant for life {whose 
consent is rendered necessary in every case by the 
Settled Land Act^ 1882, whether required by the 
power or wo^)], of the second part, and Q-. H., of - 
&c. (hereinafter called the purchaser), of the third 
part. "Whereas, by yirtue of the will dated &c., 
of &c. [or an indenture of settlement, dated &c.], 
the land hereinafter appointed stands settled to 
the use of the said E. F. and his assigns during 
his life with remainders over, and the said A. B. 
and C. D. are empowered with his consent to sell' 
the same in consideration of a chief rent to be 
limited thereout and secured in such manner as 
they think fit, and to be settled to the uses by the 
said wiU [settlement] declared concerning the land 
sold, and for effectuating such sale to revoke all or 
any of the uses or provisions declared concerning 
such land, and to appoint the same as they think 
fit, with such exceptions and reservations, and 
subject to such restrictions, covenants, and pro- 
visions as they deem expedient. And whereas 
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the said A. B. and 0. D., with the consent of the 
said E. F., have agreed with the purchaser for the 
sale to him of the land hereinafter described in fee 
simple in consideration of the chief rent of £ 
Now THIS Indenture witnesseth that in con- 
sideration of the rent hereinafter limited, and of 
the covenants by the purchaser hereinafter con- 
tained, they, the said A. B. and 0. D., as trustees, 
in exercise of the recited power, and of every or 
any other power, and with the consent and by the 
direction of the said E. E. as beneficial owner. Do 
hereby revoke all the uses and provisions by or in 
the said will [settlement] declared or contained 
concerning the hereditaments hereinafter appointed 
and Do appoint that All &c. [^parcelsy see p. 208] 
shall henceforth remain and be To the use that a 
clear yearly chief rent of £ shall henceforth 
for ever issue out of and be charged upon the same 
land and be paid to the person or persons who, by 
virtue of the limitations of the said will [settle- 
ment], would for the time being have been entitled 
to such land if these presents had not been executed 
(all of whom are hereinafter included in the term 
" the owners for the time being of the rent "), and 
to remain and be to the uses and subject to the 
provisions declared as aforesaid concerning the 
land, and to be payable by equal half-yearly 
payments on every 1st May and 1st November^ 
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free from all deduction, the first payment 
being made on the 1st November next. [JSTere 
follow limitations and other provisions as in 
Precedent Ill.y ante, tJie covenants being entered 
into toith A, B. and C, D. and their heirs^ and as a 
separate covenant with E, F. and his assigns^ and as 
a sq>arate covenant mth other the owners for the time 
being of the rent."] Peovided always, that as 
respects the remainder or reversion expectant on 
the life estate of the said E. F. in the premises, and 
the title to and further assurance of the same after 
his death, the implied statutory covenants on his 
part shall not extend to the acts or defaults of 
others than himself and his own heirs and persons 
olaiming through or in trust for him or them. In 

WITNESS, &C. 



TI. — Conveyance creating a <' Second" Chief Eent 
out of part of the Land comprised in Prece- 
dent III. 

This Indenture, made &c., Between C. D., of 
&c. (hereinafter called the vendor), of the one part, 
and E. F., of &c. (hereinafter called the purchaser), 
of the other part. Witnesseth that in considera- 
tion &c., the vendor as beneficial owner hereby 
conveys unto the purchaser, All, &c. \_parcels']* 
Such plot of land being part of a larger plot 
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whiohy by indenture dated &o., was oonveyed to 
uses limiting and seonring to A. B., his heirs and 
assigns, for ever, a yearly rent of 30/., and subject 
thereto, and to certain restrictions and covenants 
therein specified and contained, to the use of the 
vendor, his heirs and assigns for ever. To hold 
the premises hereby conveyed exonerated, and as 
between the parties hereto discharged from the 
said rent of 30/., but subject to the restrictions 
and covenants in the said indenture specified and 
contained, so far as they relate to the land hereby 
conveyed, To the use that the vendor &c. [as in 
Precedent IIL dawn to the covenants]. And the 
purchaser for himself, aud his assigns, hereby 

covenants with the vendor, his heirs and assigns 
\^f or payment ofrent^ and to build and repair , as in 

Precedent ///.]. And will observe and perform 
the restrictions and covenants (other than the 
covenant to pay the rent of 30/.) specified and 
contained in the said indenture, and which relate 
to the land hereby conveyed, and keep the vendor, 
his heirs and assigns, and the remainder of 
the said larger plot of land, indemnified against 
the same, and aU actions, proceedings, claims 
and demands on account thereof. And the ven- 
dor, for himself and his assigns, hereby covenants 
with the purchaser, his heirs and assigns, that he, 
the vendor and his assigns, will duly pay the said 
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rent of 30/. as it becomes due, and observe and 
perform the restrictions and covenants specified 
and contained in the said indenture which relate 
to the land therein comprised and not hereby 
conveyed, and keep the purchaser, his heirs and 
assigns, and the land hereby conveyed, indemnified 
against the same, and all actions, proceedings, 
claims and demands on account thereof. Fro- 
viDBD ALWAYS that if and whenever the purchaser, 
his heirs or assigns, shall be under the necessity of 
paying, and shall pay, directly or indirectly, any 
part of the rent of 30/., he or they may retain the 
rent hereby limited until thereby or otiierwise the 
same shall be reimbursed with all expenses, and in 
case of insufficiency, may enter into and distrain 
upon such of the lands originally charged with 
the rent of 30/. as are not hereby conveyed, and 
the bmldings thereon, and dispose according to 
law of any distress f oimd, to the intent that there- 
by or otherwise the amount so paid and all ex- 
penses occasioned by the default may be fully 
satisfied. [^Add such of the other provisions of 
Precedent III. as may he appropriate^ including 
acknowkdgment and undertaking as to deeds."] In 

WITNESS, &c. 



PilECEDENTS. 225 



YII. — ^Agreement for sale of Land in consideration of 

a Chief Eent 

Aj^ Agreement made &c., Between A. B., of 
&c. (hereinafter called the vendor), of the one part, 
and C. D., of &o. (hereinafter called the purchaser), 
of the other part, whereby it is mutually agreed 
as follows : — 

1. Subject as hereinafter mentioned, the vendor 
will sell, and the purchaser will purchase, the fee 
simple of the plot of land situate &c., delineated 
and edged red on the annexed plan, and contain- 
ing square yards or thereabouts [except the 
min^s and minerals, and reserving in respect to them 
the usual powers], subject to a perpetual chief rent 
to be created thereout, and made payable to the 
vendor in fee simple, by equal half-yearly pay- 
ments on the Ist May and \%t November in each 
year, fr^e from all deduction, the first to be made 
on the \%i May next. 

2. The land is sold subject to all subsisting 
easements and restrictive covenants, to the sum of 
JB , as apportioned tithe, or tithe rentcharge, 
and to the restrictions specified in the schedule 
hereto. 

l5 
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3. The purchaser shall, at his own expense, 
forthwith fence in the land to the satisfaction of 
the vendor's surveyor, and within calendar 

months from this date erect and finish upon the 
land in a workmanlike manner, and with good 
sound materials, two or more dwelling-houses, with 
outhuildings and appurtenances in accordance with 
plans, elevations, sections, and specifications ap- 
proved of and signed by the vendor's surveyor, 
and in all respects to his satisfaction. For the 
purpose only of executing such works the purchaser 
may enter upon the land. 

3. The title shall commence, &c. [^Here insert 
any special conditions as to title.'] 

4. Upon the completion of the said buildings, in 
manner aforesaid, to the satisfaction of the vendor's 
surveyor, a conveyance of the land, with a dupli- 
cate for the vendor, shall be executed by the vendor, 
and all other necessary parties, and by the pur- 
chaser. Such conveyance shall be prepared by 
the solicitors of the vendor at the expense of the 
purchaser, and shall contain all usual provisions, 
and in particular (prior to the limitation to the 
purchaser in fee simple) a limitation of the rent as 
hereinbefore mentioned; [a power of distress 
whenever the rent shall be in arrear ; a power of 
entry and perception of rents and profits whenever 
it shall be in arrear thirty days ;] and a power of 
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absolute re-entry, exercisable within the period 
permitted by law, in case it shall be in arrear for 
two years, or in case there shall not be buildings 
on the land of the clear annual value of double 
the rent. It shall likewise contain, firstly, reserva- 
tions, limitations, or grants of the following rights 
and easements [^specifi/ such as may he necessary^ as 
in Precedent IIIJ] ; secondly, a proviso excluding 
the 4th sub-section of the 44th section of the Con- 
veyancing and Law of Property Act, 1881 ; thirdly, 
covenants by the purchaser (to bind his assigns) to 
duly pay the rent,torestore and repair the dwelling- 
houses, when necessary, so that there shall always 
be on the land buildings of the clear annual value of 
double the rent ; to make, flag, and pave one-half 
of the adjacent roads and streets so far as co-exten- 
sive with the land, and make main sewers and 
drains thereunder, and afterwards keep the same 
in repair, or (at the vendor's option) to repay him 
the expense incurred by him therein, aad to observe 
the restrictions in the schedule hereto, and permit 
nothing to be done in contravention thereof ; and, 
fourthly, an acknowledgment by the vendor of the 
purchaser's right to production aad deKvery of 
copies of the documents of title retained by the 
vendor, and an undertaking for their safe custody. 
5. In case the said buildings shall not be com- 
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pleted in manner aforesaid mthin the next 
calendar months, or if in the meantime the work 
shall be entirely suspended for weeks oon- 

secutively, or in case the rent accruing due in the 
meantime shall be in arrear for weeks, or 

in case the purchaser shall neglect or refuse to 
accept the conveyance, and execute a duplicate, 
and pay the proper legal charges therefor within 
one calendar month after he shall be requested 
to do so, then, without prejudice to any other 
remedy, the vendor may re-enter upon and take 
possession of the land, and all the buildings, erec- 
tions, materials, and things thereon for his own 
use, discharged from all claims of the purchaser. 

As WITNESS, &c. 

The Schedule above referbed to. 

Eestrictions as to user of the land [as at p. 211, 

antcl 
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7IIL— Conveyance of a Chief Eent. 

This Indenture, made &o., Between &e., Wit- 
NESSETH that in consideration &c. the vendor, as 
beneficial owner, hereby conveys unto the pur- 
chaser The perpetual yearly rent of £ created 
by an indenture dated &c., and issuing out of A 
plot of land [^describe shortly]^ and out of the 
dwelling-houses and other buildings thereon. 
Together with the benefit of all covenants, rights, 
powers and other remedies provided by the said 
indenture or otherwise subsisting, for securing the 
payment of the said rent [and the right of re- 
entry in case of default upon the land charged 
therewith]. To hold and receive the same 
unto {a) and to the use of the purchaser in fee 
simple. In witness, &c. 

(a) A separate grantee to uses should be provided if it 
is desired to vest immediate possession in the purchaser. 
See ante, p. 87. 
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IX.^~Conye7ance of several *^ Second" Bents by 
reference to a Schedule. 

This Indenture, made &c., Between &c., Wit- 
NESSETH that in consideration &c., the vendor, as 
beneficial owner, hereby conveys unto the pur- 
chaser The several perpetual yearly rents, the 
respective amounts whereof, with the names of 
the persons to whom they were respectively 
originally made payable, the dates of the deeds 
by which they were respectively created, the 
names of the grantees of the plots of land upon 
which they were respectively charged, and the 
quantities of land so charged, are specified in the 
schedule hereto, each such plot of land being 
situate at &c., Togethee with the benefit of all 
covenants, rights, powers and other remedies pro- 
vided by the said respective deeds, or otherwise 
subsisting, for securing the payment of the rents 
respectively [and the right of re-entry in case of 
default upon the lands respectively charged there- 
with]. To HOLD AND EECEiVE the samc unto (a) 

(a) See note to last precedent. 
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and to the iifie of the piirchaser in fee simple, 
suhject nevertheless to the payment henceforth 
of a perpetual yearly rent of £ , created and 

made payable out of the whole of the lands upon 
parts of which the rents hereby conveyed are re- 
spectively charged by an indenture dated &c. And 
the purchaser hereby covenants with. the vendor 
to pay henceforth the rent of £ , and keep 

the vendor indemnified against all actions, pro- 
ceedings, claims and demands on account thereof. 
In witness, &c. 

The Schedule above referred to. 



Amount 
of rent. 



Persons to 

whom rents 

made payable. 



Dates of 
deeds. 



Grantees 

of 
the land. 



Quantities 
of land. 
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X. — Conyeyance of Land subject to a Bent. 

This Indenture, made &o., Between &c., 
WITNESSETH that, in consideration &c., the ven- 
dor, as beneficial owner, hereby conveys unto the 
purchaser Axl that plot of land &c. [^parcels^. 
To HOLD the same unto and to the use of the 
purchaser in fee simple, subject to the future pay- 
ment of a perpetual yearly rent of £ created 
by indenture, dated &c., and to the future obser- 
vance and performance of the restrictions and 
covenants specified and contained in the same in- 
denture and henceforth to be observed and per- 
formed. And the purchaser hereby covenants 
with the vendor henceforth to pay the said rent 
and observe and perform the restrictions and 
covenants aforesaid, and keep the vendor indem- 
nified against all actions, proceedings, claims and 
demands on account thereof. In witness, &c. 
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XI. — Conyeyance of Land subject to an apportioned 
part of a Bent cliarged on the same and 
other Land, with Cross Powers of Distress by 
way of Indemnity. 

This Indenture, made &c. [<?« in last precedent, 
doion to and including habendum], subject to the 
future payment of the yearly rent or sum of 13/., 
being the apportioned part intended to be hence- 
forth charged exclusively upon the same premises 
of a perpetual yearly rent of 30/., created by an 
indenture, dated &c., and thereby made payable 
out of the same and adjoining premises belonging 
to, and to be retained by, the vendor, and also to 
the future observance and performance of the 
restrictions and covenants specified and contained 
in the same indenture, and which relate to the 
premises hereby conveyed. And the purchaser, 
for himself and his assigns, hereby covenants with 
the vendor, his heirs and assigns, henceforth to 
pay the said rent or sum of 13/., and observe and 
perform the restrictions and covenants aforesaid, 
and keep the vendor and the adjoining premises 
retained by him indemnified against all actions &c. 
on account thereof. And it is hereby provided 
that if and whenever the vendor, his heirs or 



234 APPENDIX. 

assigns, shall be under the necessity of paying 
and shall pay any part of the said rent or sum of 
13/., he or they may enter into and distrain upon 
the land hereby conveyed, and the building 
thereon, and dispose according to law of any 
distress found, to the intent that thereby or other- 
wise the amount so paid, and aU expenses occa- 
sioned by the default, may be fuUy satisfied. 
And the vendor, for himself and his assigns, 
hereby covenants with the purchaser, his heirs 
and assigns, henceforth to pay the rent or sum of 
17/., the remaining apportioned part of the said 
rent of 30/., and observe and perform the restric- 
tions and covenants which relate to the adjoining 
premises retained by the vendor, and keep the 
purchaser and the premises hereby conveyed in- 
demnified against all actions 8fc. on account 
thereiof . And it is hereby provided that if and 
whenever the purchaser, his heirs or assigns [_poic€r 
of distress over the a^oining premises retained hy the 
t'endor, as above. Acknowledgment and undertaking 
as to deeds']. In witness, &o. 
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XII. — Conveyance of Land to the Owner of the Chief 
Bent charged thereon, extinguishing the Bent 
and discharging the Bestrictive Covenants. 

This Indenture, made &c., Between &c. 
"Whereas the vendor is seised in fee simple in 
possession of the hereditaments hereinafter con- 
veyed, subject to a perpetual yearly rent of £ 
created by an indenture, dated &c., and to certain 
restrictions and covenants affecting the same here- 
ditaments in such indenture specified and con- 
tained, and has agreed to sell the same so subject 
to the purchaser, at the price of £ . And 
whereas the purchaser is now seised in fee simple 
in possession of the said rent, and also of certain 
adjoining lands affected by similar restrictions 
and covenants specified and reciprocally entered 
into and contained in the said indenture, and he 
is desirous of having the purchased land conveyed 
to him, so as to extinguish the rent and to dis- 
charge all the restrictions and covenants. Now 
THIS Indenture witnesseth that in considera- 
tion &o. the vendor, as beneficial owner, hereby 
conveys unto the purchaser, All &o. [^parcek^. 
To HOLD the same unto and to the use of the 
purchaser in fee simple. To the intent that (as 
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he hereby dedares) the said rent of £ , and 
all remedies therefor by way of covenant or 
otherwise may be extinguished, and that the 
restrictions and covenants in the said indenture 
specified and contained, and affecting either the 
land hereby conveyed or the said adjoining' 
lands, may be absolutely discharged. In witness, 
&c. 



XIII. — Claiues in Deeds, Wills or other Documents. 

1. Limitation of Eent with contingent 

Increase. 

To the use that the vendor, his heirs or assigns, 
may henceforth, until the rent hereinafter sub- 
stituted therefor shall .arise, receive a clear yearly 
rent of 100/., and To the use that the vendor, 
his heirs or assigns, may at all times after any 
dwelling-house other than that now in existence, 
shall have been commenced to be erected on the 
said land [or after any other event^, receive a clear 
yearly rent of 120/., in lieu of and in substitution 
for the rent of 100/., which shall thereupon cease, 
each rent while . payable to be chargeable upon 
and issuing out of the said land, and to be paid 
by two equal half-yearly payments on every 1st 
May and 1st November, the first payment of the 
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former to be made on the 1st May next, and the 
first payment of the latter, or an apportioned part, 
to date, together with the proportion from the last 
day of payment of the former rent, to be made on 
fiuch of those days as shall happen next after the 
rent of 120/. shall arise. 



2. Power to sell Land in cx)nstderation of a 
Chief Eent (to insert in Power or Trust 
for Sale in Deed or Will). 

"With power to make any such sale in considera- 
tion, wholly or partially, of a perpetual rent of 
such amount, and charged and secured on the 
premises sold, and made payable in such manner 
as they [the trustees] think fit, to be settled or 
limited [to the uses], upon the trusts, and with and 
subject to the powers and provisions herein ex- 
pressed and contained concerning the premises- 
sold, including this present power [trust]. And 
with power upon any such sale to make any reser- 
vation, and to impose any restrictions with respect 
to building on or other user of the land sold, or 
otherwise in relation thereto, to be made binding 
by covenant, condition or otherwise, and to make 
any similar restrictions binding upon the land 
remaining unsold, or any part thereof. 
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3. Power to invest in the purchase of Bents 
(to insert in Investment Clause). 

In the purchase of chief or ground rents, with 
or without a reversion, held either in fee simple or 
for a term of which not less than sixty years shall 
be unexpired [add the usual poicer to vary]. 



4. Conditions of Sale. 

(1) On sale of Land subject to a Chief Rent. 

The sale is made subject to a perpetual chief 
rent of £ , charged on the land by indenture 
dated &c., and to the restrictions and covenants 
specified and contained in such indenture. The 
receipt for the last payment due for rent shall be 
accepted as conclusive evidence that it is not in 
arrear, and that the restrictions and covenants 
have been duly observed and performed, or all 
breaches thereof waived to the date of actual 
completion of the purchase {a). [No objection 

shall be made on the ground that the property is 

I* 

in common with other property, or otherwise sub- 
ject to any over-riding rent, and the purchaser 
shall accept the existing indemnity in respect 

(a) It should be remembered that the benefit of the 
covenants may become vested in persons other than the 
owner of the rent. See antCy p. 199. 
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thereof.] The oonveyanoe of the property shall 
contain a covenant by the purchaser to pay the 
said rent, and observe and perform the restrictions 
and covenants, and keep the vendor indemnified. 

(2) On sale in Lots, one to be charged exclusively with 

an existing Rent. 

Lot 1 will be sold subject, in exoneration of the 
other lots, to the whole of a perpetual chief rent of 
£ issuing out of the entire property, and the 
purchaser thereof shall covenant with the other 
purchasers to pay the same, and as an indemnity 
shall grant to each a power of distress upon lot 1 
to be contained in the respective conveyances. If 
any lot is unsold the covenant and power in re- 
spect thereof shall be entered into with and granted 
to the vendor by a deed to be prepared by the vendor, 
but perused on behalf of and executed by the pur- 
chaser of lot 1 at his own expense. 

(3) On Sale in Lots, the Chief Rent being apportioned. 
Each purchaser shall covenant with the others 

for payment of his proportion of the chief rent, and 
as an indemnity shall grant a power of distress 
upon his lot. Such covenants and powers shall 
be contained in a deed to be prepared and settled 
by the vendor's solicitor at the joint expense of 
the purchasers and to be executed by all in parts, 
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one part being delivered to each pureliaser. If 
any lot remains unsold the vendor shall stand in 
the place of the purchaser thereof. 

(4) On Sale subject to an Apportioned Bent. 

The chief rent of £ charged upon this and 
adjoining property having been apportioned with- 
out the consent of the owner thereof, and cross 
powers of distress given by way of indemnity, the 
purchaser shall accept such apportionment as valid, 
and shall not require anything further to be done 
in respect thereof. 
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N.B. — The figures in italics refer to the Freeedenta, 



Abatement of annuities, 80. 

AccELEBATiON of rentcliarge, 57. 

AcQTJiESCENCfi in breach of covenant, 200. 

Action of debt or covenant, 178 — 186. 
for damages, 157, 185, 202, 203. 

Administbation of estate, 1 58. 

Administrator's liability on covenant, 183 — 185. 

Admiralty, purchase for, 70. 

Advantages of rents, 9, 12. 

Agreement to charge land, 49. 

for sale on chief rent, 49, 225. 

Alienation, annuity determinable on, 76. 

Annuity Acts, 10. 

Annuity charged on land, 15, 54, 79, 138. 
perpetual personal, 16, 72. 
void rent good as, 16. 

Anticipation, restraint on, 77, 85. 

Appointment of land on sale for rent, 220, 

rent, 59. 

Apportionment of rent on transfer, 93. 

II. M 
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Apportionment of rent on death, 144 — 146. 

division of land, 104 — 
112, 233, 239. 

Arreaes, assignment and recovery of , 93, 144, 147, 
148. 

Authority to receive rent, 143. 

Bankruptcy, rent determinable on, 76, 120, 205. 

devolution on, 96, 
onerous property, 116. 

Bargain and sale, creation by, 37. 

Base fee, 76, 88. 

Beerhouse or beersbop, covenant against, 194. 

BoROUGH-Englisb lands, rent out of, 97. 

Build, covenant to, 46, 89, 103, 182, 185, 213. 
covenant not to, 192 — 194. 

Business, covenant not to carry on, 193, 194. 

Certain, rent must be, 14. 

Charge, covenant or agreement to, 49. 

Chattels, rent cannot issue out of, 15. 

Chief rents. See Table of Contents. 

Chief rents, ancient, 2. 

Chose in action, rent arrear is, 93, 144. 

Collector, appointment of, 172. 

Commencement of rent, 23, 33, 140. 

Commission to set out lands, 158. 

Commissioners, Land, 28, 53, 94, 105, 107, 128, 131, 
135, 136. 



INDEX. 243 

Common Tight, distress of , 2. 

rentcharge against, 9. 

Conditions, 78, 120, 173. 

CoNTEiBunoN by several estates, 113. 

Conveyance of chief rents, 85—93, 229, 230, 

land for chief rent, 206, 208, 218, 

222. 
land subject to rent, 101, 102, 232, 

233, 235. 

COPAECENEES, 31, 60, 77, 97. 

Copyhold, 58. 

Copyhold Acts, rentcharges under, 27, 55, 106, 
135, 140, 148, 160, 170. 

CoEPORATiON seised to uses, 37. 

Cost of conveyance, 48. 

County Courts (Settled Land Act), 68. 

Covenant to pay rent, 46, 142, 182. 

as to, running with land, 102. 

rent, 88—92. 
build and repair, 46, 89, 103, 182, 

185, 213. 
indemnify, 101, 109, 110. 
settle estate of inheritance, 65. 
stand seised, 37. 
action of, 182—186. 

Covenants, restrictive, 187 — 204. 

Creation of rents, 31. 

Curtesy in rents, 97. 

m2 



244 INDEX. 

Dakaoes for breach of ooyenant or agreement, 157, 
185, 202, 203. 

Death, apportionment on, 144 — 146. 

Debt, action of, 178—182. 

Deduction by tenant, 148. 
for land tax, 151. 

legacy and succession duty, 151. 

property tax, 151 — 154. 

rates, 155. 
from " second" chief rent, 148. 
by mistake, 154. 

Deeds, custody of, 48. 

Definitions, 1, 12, 13, 14. 

Delay in asserting restrictive covenants, 200. 

Demand of rent, 141, 164, 174. 

Descent, 97. 

Deteeminable rent, 76, 

Deteemination of rents, Chap. Vll. 

(contingent), 77. 

Devise, construction of, 54. 

Devolution of rents, 85—99. 

restrictive covenants, 195 — 200. 

DiscHAEGE by payment into Court, 132 — 134. 
of restrictive covenants, 200 — 202. 

DiscLATMEB Under Bankruptcy Act, 116. 

Distress in general, 159 — 168. 

incident to rent service, 2. 

not originally to rentcharge, 5, 7, 18, 

in subsequent year, 22. 
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Distress for arrears after transfer, 93. 

Tinder statutory powers, 18, 40, 41, 165. 
power of, 5, 17, 207. 

as collateral security, 41, 111. 

as indemnity. 111, 113, 22If, 233. 

as regards perpetuity, 81. 

Division of rents, 25, 87. 

DowEB, 97. 

Due, rent, when, 141. 

payment before, 143. 

Duplicate conveyance, 48. 

DuEATiON of rents, 71 — 84. 



Easements and restrictive covenants, 188, 189. 
rents granted for, 6, 120. 

Effluxion of time, determination by, 118. 

Elegit, writ of, 94, 95, 150. 

Entailed rents, 23, 76. 

Entry and perception of rents, right of, 42 — 44, 

168—170, 207. 
transfer and devise of, 88, 98. 
rule against perpetuities, 81. 
to enforce covenants, 204, 21Ii.. 

Equal periodical payments, 141. 

Equitable owner, grant by, 33. 

Escheat of rents, 121. 

Establishment of rent by the Court, 158. 

Execution of conveyance, 34. 

under judgments, 94 — 96, 150. 
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Executor of covenantor, liability of, 184. 

ExpiBATioKT of estate in land, determination by, 
119. 

Extinguishment of rents, 118 — 139. 

Fee farm rents, 2, 3, 4. 

simple, grant out of, 56, 57. 
limitation in, 75. 

FoRFEiTUBE, determination by, 120. 

by re-entry, relief against, 175. 

Franchise, right to, 29. 

Fraud, distress prevented by, 168. 

Freeholds and leaseholds, rent out of, 21, 73. 

Future, rent commencing in, 23, 33. 
transfer to take effect in, 87. 

Gale or gavel, 141. 

Gavelkind land, rent out of, 97. 

Grant of rent, 32, 205. 

by way of transfer, 8$. 
as operative word, 86. 

HEREDiTAMtoT, rent an incorporeal, 14. 

History of rentcharges, 1 — 13. 

Hotel, covenant against, 194. 

Husband seised in right of wife, 147, 165, 166. 

Improvement of Land Act, rentcharges under, 28, 
53, 55, 93, 96, 107, 128, 146, 148, 149, 161, 170. 

Inclosure Acts, rentcharges under, 27, 55, 104, 
141, 160, 161, 170, 178. 
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Income tax, deduction for, 151 — 154. 

Incorporeal hereditament, rent an, 14. 

rent cannot issue out 
of, 15. 

Indemnified second chief rent, 114. 

Indemnity against rents, 109 — 116. 

by covenant, 101, 109, 110. 
creation of new rent. 111. 
power of distress. 111. . 
limitation of term, 112. 
deduction, 113. 

Injunction to enforce covenants, 189, 202, 203. 

Interest on amounts reimbursed, 115. 
arrears, 148. 

Investment of trust money in rents, 66 y 238, 

Issue to set out lands, 158. 

Joint tenants, grant by or to, 60, 78. 

of land, grant to one of several, 123. 

Jointure rentcharges, 59, 

Judgments, execution on rents under, 94, 150. 

Keeping down payments, 146. 

Land, dealings with, subject to rent, 100 — 117. 
owner of rent no estate in, 21. 
primarily liable, 185. 
tax purchased deemed fee-farm rent, 28. 
Transfer Act, registration under, 50. 

Lands Clauses Consolidation Acts, 69, 70, 107, 
129, 147, 161, 162, 173, 181. 
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Lapse, determination "by, 120. 
• # 

Legacy duty, 83. 

Legal estate, rent must issue out of, 14, 33. 
grantor subsequently acquiring, 56. 
under devise, 54. 

Liability between land and person, 185. 

of testator or intestate under covenantSy 
183—185. 

LiEE, rent for, 74. 

Limitation, Statutes of, 137—139, 149, 150. 

under Statute of Uses, 35—39, 208. 
charge of rent without words of, 72. 

Lord St. Leonards' Act, 127, 183. 

LoEDsmp, rent may issue out of, 15, 58. 

LoT-MEADS, rent charged on, 21. 

Mandatoby injunction, 203. 

Manor, rents parcel of, 19. 

MATtTtrR-n women, grants by and to, 62, 77. 

Merger of charges in equity, 124. 

Methods of creating and securing rents, 31 — 54. 

Mistake, deduction by, 154. 

Mortgage of land to raise arrears, 177. 

Mortgagee, limitation of rent to, 52, 70, 218. 

Mortgagor, grant by, 33, 64. 

Mortmain Act, 10, 82, 121. 

MuNioiPAii corporations, grant or purchase by, 64, 
70. 



• « 
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« 

KoTiCE, constructive, 196, 197. 

of prior rent, 50. * 

assignment of benefit of covenants, 92. 
restrictive covenants, 195 — 197. 

KtrisANCE, covenant against, 194. 

Occupancy of rents, 98, 99. 
** Opposite" land, 195. 
Origin of rent-charges, 1—13. 

Palatine Chancery Court, 68, 134. 

Pabcenees, 31, 60, 77, 97. 

Paeson, grant by, 63. 

Payment of rents, 140 — 155. 

into Court, discharge by, 132. 

Penalty rent, 49, 88, 204. 

Periodical, rent must be, 14, 140. 

Pernors of profits, actions against, 180, 181. 

Perpetual rents, 75. 

Perpetuities, rule against, 33, 81, 82, 174, 189, 
204. 

Person and land, liability between, 185. 

Personal estate, what rents are, 22, 29. 
remedies, 178 — 186. 

Post, remitting by, 142. 

Power of distress. See Distress. 
entry. See Entry. 
re-entry. See Re-entry. 
to limit term. See Term. 
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PowEE to appoint rentcharge, 59. 

of trustees, &c. to sell for rent, 64 — 71, 
237. 

Peepabation of conveyance, 48. 

Peescriptive rents, 31. 

Prioetty where several rents, 24, 50, 57, 158, 167. 
over personal legacies or annuities, 80. 

Peivacy, covenant to preserve, 194. 

Peo consilio impendendo, annuities, 9, 85, 120. 

Peo consilio impenso, annuities, 9. 

Peopeeties of rentcharges, 14 — 30. 

Peopeety tax, deduction for, 151 — 154. 

Public Health Act, rentcharges under, 29, 53, 97. 

Public-house, covenant against, 195. 

PuE autre vie, 98. 

Qualities of rents, 22. 

Quia Emptores Statute, 2, 4, 5. 

Quit rents, 2, 3. 

Eeceivee, appointment of, 172. 

Eedemption of rents, 130—136. 

Ee-entey on the land, 126, 173 — 177. 
power of, 47, 215. .- 

Eegisteation of rents, 50. 

conditions, 191. 

Eelease of rents, 127 — 130. 

restrictive covenants, 200. 
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Eemaindee, rent chai^od on, 15, 57. 

Bemedies to recover rents, 156 — 186, 

eniorco restrictive covenants, 202 — 
204. 

Hesewes interest in land, charge on, 119. 

EENTseck, 6, 18, 19, 40. 
service, 1. 
severed from reversion, 163, 181. 

EENTcnARQE, See Table of CoNXEaTs. 

Bents, definition and division of, 1. 
of assize, 2. 

Re-puhchase, clause of, 130. 

Eeseetation, creation by, 33—3.5, 38, SOS. 

Eestrictive covenants, 187 — 204, 208, 235. 

Heveehion, rent charged on, 15, 57. 



Sale of land in consideration of rent, 33 — 52, 64. 
powers of trustees, &c,, 04 — 71, 
237. 
nnder statutes, 67. 
by court to raise arrears, 177. 

Secosd cMef rents, 93, 113, 148, 181, 222, 230. 

SECCTtED, how rent, 31 — 54. 

Seiqnosy, rent charged on, 15, 58. 

Seisin of rents, 6, 74, 87, 98. 
land to uses, 37. 



r 



252 INDEX. 

Sequestbation, 95, 150. 

Sebyice or servitudes, rents granted for, 7, 120. 

Settlement of rents reserved on sale, 66, 221. 

Several rents, 24. 

Soil, owner of rent no interest in, 22. 

Specific performance of agreement, 157. 

covenant to bmld, 186, 

Stamp duty, 51 — 53. 

Statutes, 

Quia Emptores (IS.Edw. I. st. 1), 2, 4, 5, 20, 

34. 
Francliise Acts (8 Hen. VI. c. 7), 29. 

(2 Will. lY. c. 45), 29, 30. 
(30 & 31 Vict. c. 102), 30. 
Uses (27 Hen. VHI. c. 10), 23, 35, 40, 74, 86, 

87, 171, 174. 
Arrears (32 Hen. Vm. c. 37), 144, 165, 180. 
Benefices (13 Eliz. c. 20), 63. 
Attornment, 4 Anne, c. 16 (inEev. St. 3), 86. 
Rents seek, &c. (4 Geo. 11. c. 28), 18, 40, 163. 
Mortmain (9 Geo. II. c. 36 ; 24 Vict. c. 9 ; 
25 & 26 Vict. c. 17; 27 Vict. c. 13), 10, 
82, 121. 
Landlord and Tenant (11 Geo. IE. c. 19), 167. 
Legacy Duty (36 Geo. HI. c. 52 ; 45 Geo. m. 

c. 28; 55 Geo. III. c. 184), 83. 
Land Tax (42 Geo. IH. c. 116), 28. 
Limitation of Actions, 

(3 & 4 WiU. IV. c. 27), 137, 138, 149, 180. 

(c. 42), 150. 
(37 & 38 Vict. c. 57), 137, 138. 
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Statutes — continued. 

Fines and Eecoveries (3 & 4 Will. IV. c. 74), 

87. 
Tithe Commutation (6 & 7 Will. IV. c. 71 

7 Will. IV. & 1 Vict. c. 69 ; 1 & 2 Vict 

c. 64 ; 2 & 3 Vict. c. 62 ; 5 & 6 Vict. c. 54 

9 & 10 Vict. c. 73; 10 & 11 Vict. c. 104 

14 & 15 Vict. c. 53 ; 23 & 24 Vict. c. 93 

36 & 37 Vict. c. 42), 25, 106, 127, 128, 129, 

136, 155, 160, 170. 
Wills (7 WiU. IV.- & 1 Vict. c. 26), 72, 98. 
Judgments (1 & 2 Vict. c. 110; 2 & 3 Vict. 

c. 11 ; 3 & 4 Vict. c. 82; 27 & 28 Vict. 

c. 112), 94. 
Copyholds (4 & 5 Vict. c. 35 ; 6 & 7 Vict. c. 23 ; 

7 & 8 Vict. c. 55 ; 15 & 16 Vict. c. 51 ; 21 

& 22 Vict. c. 94 ; 23 & 24 Vict. c. 59), 27, 

55, 106, 135, 136, 140, 148, 160, 170. 
Income Tax (5 & 6 Vict. c. 35 ; 16 & 17 Vict. 

c. 34), 152, 153. 
Lands Clauses (8 & 9 Vict. c. 18 ; 23 & 24 

Vict. c. 106), 69, 70, 107, 129, 147, 161, 173, 

181. 
Beal Property Amendment (8 & 9 Vict. c. 

106), 88. 
Inclosure (8 & 9 Vict. c. 118; 9 & 10 Vict. 

c. 70 ; 10 & 11 Vict. c. Ill ; 11 & 12 Vict. 

c. 99), 27, 55, 104—106, 141, 160, 161, 170. 
Succession Duty (16 & 17 Vict. c. 51), 83. 
Eegistration (18 Vict. c. 15), 50. 
Lord Cairns' Act (21 & 22 Vict. c. 27), 203. 
Lord St. Leonards' Act (22 & 23 Vict. c. 35), 

127, 183. 
Common Law Procedure (23 & 24 Vict. c. 

126), 175. 
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Statutes — continued. 

Impnnrement of Land (27 & 28 Tict. c. 114), 

28, 53, 55, 93, 96, 107, 128, 146, 148, 149, 

161, 170. 
Stamp Aet (33 & 34 Yict. c. 97), 51. 
Apportionment (33 & 34 Yict. c. 35), 144. 
Judicature Act (36 & 37 Yict c. 66), 92, 124, 

144, 172, 189. 
Land Transfer (38 & 39 Yict. c. 87), 50, 191, 

202. 
Public Health (38 & 39 Yict. c. 55), 29, 53, 

97. 
Settled Estates (40 & 41 Yict. c. 18), 66, 67. 
Conveyancing Act, 1881 (44 & 45 Yict. c.41), 
sect. 5, discharge of incumbrances, 132. 
14, forfeiture, 47, 175. 

44, remedies for rents, 18, 41, 44, 
46, 160, 163, 168. 

45, redemption, 131. 
49, use of " grant," 86. 

62, easements by way of use, 190. 
65, long terms, 24. 
Conveyancing Act, 1882 (45 & 46 Yict. c. 39, 

sects. 3, 7), 63, 197. 
Settled Land (45 & 46 Yict. c. 38), 66, 67, 94, 

128, 191. 
Married Women (45 & 46 Yict. c. 75), 62. 
Municipal Corporations (45 & 46 Yict. c. 50), 

64, 70. 
Bankruptcy (32 & 33 Yict. c. 71 ; 46 & 47 

Yict. c. 52), 96, 116. 

Statutoey rentcharges, 25 — 29. 
Steangers' goods, distress on, 167. 
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Succession duty, 83. 
Suspension of rents, 23, 123. 

Tenant for life, grant or appointment by, 59. 

sale by, under Settled Land Act, 
68. 
in fee simple, grant by, 57. 
in tail, grant by or to, 58, 76. 

transfer by, 87. . 
in common, grant by or to, 61, 78. 
of land, payment by, 147. 

Tendee of rent, 142. 

Tenement, rent a, 14, 29. 

Term of years, rent out of, 19, 20, 60, 73. 

to secure rent, 45, 46, 167. 
entry under, 171. 
as an indemnity, 112. 

Tithe commutation rentcharges, 25, 106, 127, 
128, 136, 140, 155, 160, 170, 178. 

Title, investigation of, !)5, 

Trade, covenant against, 193, 194. 

Transfer of rents, 85 — 99. 

Trustees' power to sell for rent, 64 — 71, 237. 

invest in rents, 65, 238. 

Unity of ownership of land and rent, 122 — 127, 

235, 

Usury laws, 10, 131. 

Valuation of annuity, 80. 

Variations between incidents of laud and rents, 23. 
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VESTiNa of rents, 71 — 84. 

Vote, right to, in respect of rentcliarge, 29. 

♦ 

Waivee of restrictive covenants, 201. 

Wab Department, purchase for, 70. 

Wife, husband seised in right of, 147, 165, 166, 

Will, devolution by, 98. 

Ten& created by, 53. 

Writ of annuity, 16, 156. 

assize of novel disseisin, 7, 179. 
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